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ALTERNATIVE  DISPUTE  RESOLUTION  PROGRAMS 


WEDNESDAY,  MAY  20,  1992 

House  of  Representatives, 
Subcommittee  on  Intellectual  Property 

AND  Judicial  Administration, 
Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10:11  a.m.,  in  room 
2226,  Rayburn  House  Office  Building,  Hon.  William  J.   Hughes 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  William  J.  Hughes,  Carlos  J.  Moorhead, 
Howard  Coble,  and  F.  James  Sensenbrenner,  Jr. 

Also  present:  Hayden  Gregory,  counsel;  Edward  O'Connell, 
assistant  counsel;  Veronica  Eligan,  staff  assistant;  Joseph  V.  Wolfe, 
minority  counsel;  and  Debbie  Morman,  intern. 

OPENING  STATEMENT  OF  CHAIRMAN  HUGHES 

Mr.  Hughes.  The  Subcommittee  on  Intellectual  Property  and 
Judicial  Administration  will  come  to  order. 

Good  morning  and  welcome  to  the  hearing  of  the  subcommittee 
on  alternative  dispute  resolution  programs.  Todav  the  subcommit- 
tee has  no  specific  legislation  before  it.  Instead  of  concentrating  on 
specific  bills,  we  will  attempt  to  be  brought  up  to  date  on  what  is 
happening  in  the  alternative  dispute  resolution  field. 

Our  subcommittee  was  one  of  the  first  in  the  Congress  to  get  in- 
volved in  this  area  when  it  develop  the  Dispute  Resolution  Act  of 
1980.  That  program  authorized  Federal  grants  to  build  pilot  pro- 
grams to  provide  access  to  justice  for  individuals  with  disputes  not 
readily  resolvable  in  the  existing  judicial  system.  Unfortunately, 
this  experimental  program  was  never  funded  and  its  authorization 
expired  at  the  end  of  the  1984  fiscal  year. 

Since  that  time,  however,  there  have  been  numerous  innovative 
programs  initiated  throughout  the  country  which  appear  to  be 
promising  and  should  challenge  us  to  think  of  ways  and  means  to 
expand  their  use.  Of  special  interest  to  the  subcommittee  are  the 
model  dispute  resolution  programs  that  have  grown  up  out  of  the 
Civil  Justice  Reform  Act  of  1990.  These  programs  are  court-related. 
There  are,  however,  in  addition  to  these  court-related  activities, 
other  forms  which,  likewise,  are  important  in  this  area.  These  al- 
ternative forms  have  proved  in  the  past  to  be  capable  of  resolving 
disputes  at  lower  cost  and  in  many  instances  involving  parties  with 
ongoing  relationships;  for  instance,  family  members,  neighbors, 
landlords,  and  tenants, 
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The  processes  of  mediation  and  conciliation  may  be  better  suited 
to  produce  lasting  resolutions  without  enduring  rancor.  This  is  be- 
cause these  processes  do  not  place  the  parties  in  such  an  adversar- 
ial process  from  the  start  as  does  traditional  abjudication.  Rather, 
they  attempt  to  involve  the  parties  in  a  cooperative  effort  to  solve 
their  problems  so  that  we  have  more  than  one  winner. 

Moreover,  traditional  adjudication  narrowly  restricts  the  range  of 
issues  that  can  be  explored,  whereas  less  formal  processes  allow — 
and,  in  fact,  encourage — the  parties  to  delve  into  the  underlying 
causes  of  the  dispute  in  an  effort  to  produce  a  comprehensive  and 
lasting  result. 

Our  witnesses  today  are  in  a  imique  position  to  inform  the  sub- 
committee of  ongoing  innovative  activities.  I  also  hope  that  they 
will  provide  us  with  projections  for  the  future,  as  well  as  some  di- 
rection as  to  how  we  can  participate  and  perhaps  support  them. 

The  Chair  recognizes  the  distinguished  gentleman  from  Califor- 
nia. 

Mr.  MooRHEAD.  Well,  thank  you,  Mr.  Chairman.  I'd  like  to  com- 
mend you  for  taking  the  time  to  schedule  this  hearing  on  this  im- 
portant topic  of  alternative  dispute  resolutions. 

The  subcommittee,  as  part  of  its  court-related  jurisdiction,  has 
been  an  active  participant  of  longstanding  in  the  area  of  ADR. 
Most  recently,  the  Civil  Justice  Reform  Act,  which  became  law  at 
the  end  of  the  last  Congress,  placed  a  major  emphasis  on  encourag- 
ing Federal  courts  to  develop  ADR  programs  tailored  to  their  par- 
ticular needs  as  part  of  their  overall  litigation  management  and 
cost  and  delay  reduction  plan. 

In  this  regard,  I  was  particularly  interested  in  the  testimony  of 
Judge  John  Wagner  on  behalf  of  the  Judicial  Conference.  According 
to  that  testimony,  33  of  the  34  Federal  district  courts  that  have 
adopted  cost  and  delay  reduction  plans  have  included  some  form  of 
ADR  or  encouraged  use  of  ADR  procedures  in  their  plan.  And  the 
majority  of  those  courts  have  or  will  have  multiple  ADR  programs. 
The  Federal  judiciary  is  to  be  commended  for  their  extensive  initia- 
tives in  this  area  which  should  provide  significant  and  helpful  in- 
formation to  the  Congress  in  the  report  that  is  due  in  1995. 

In  addition  to  the  judiciary,  I  think  that  the  administration  is  to 
be  commended  for  their  various  initiatives  and  strong  interest  in 
ADR.  For  example,  our  colleague  on  the  subcommittee  and  the 
ranking  Republican  on  the  full  committee,  Mr.  Fish,  recently  intro- 
duced H.R.  4155,  the  Access  to  Justice  Act,  which  is  based  in  part 
on  a  number  of  recommendations  made  by  the  President's  Council 
on  Competitiveness.  There  are  several  provisions  in  H.R.  4155  that 
would  strengthen  and  improve  the  use  of  ADR,  such  as  the 
multidoor  courthouse,  the  prelitigation  notice  of  claims,  and  the  so- 
called  fairness  rule  which  would  require  the  losing  party  to  pay  the 
attorney's  fees  of  the  prevailing  party  in  diversity  cases. 

In  addition  to  H.R.  4155,  the  administration  has  been  very  active 
on  other  ADR  initiatives  that  we  will  hear  more  about  this  morn- 
ing. I  look  forward  to  that  testimony,  as  well  as  all  the  testimony 
of  our  distinguished  witnesses,  as  we  attempt  to  learn  more  about 
what  is  being  done  with  ADR  on  both  the  State  and  the  Federal 
levels. 


Mr.  Chairman,  I  guess  we're  all  going  to  be  running  back  and 
forth  a  little  bit  this  morning.  We  also  have  a  very  important  hear- 
ing in  the  Subcommittee  on  Economic  and  Commercial  Law,  of 
which  I  am  a  member.  And  we're  getting  ready  to  mark  up  the  big 
National  Energy  Act  this  afternoon,  and  that's  an  area  that  I've 
been  working  on  in  my  other  committee.  So  if  I  don't  stay  here  the 
full  time,  you'll  understand  that  it's  not  that  I'm  not  interested;  it's 
just  that  I've  got  too  much  else  to  do. 

Mr.  Hughes.  We  thank  the  gentleman. 

I'd  like  to  welcome  our  first  witnesses  this  morning,  the  distin- 
guished panel  from  the  judiciary.  The  first  witness  is  Chief  Justice 
Thomas  J.  Moyer  of  the  Supreme  Court  of  Ohio,  a  position  he  has 
held  since  January  1987.  The  Chief  Justice's  prior  experience  in- 
cludes 9  years  as  a  judge  for  the  Tenth  District  Court  of  Appeals 
of  Ohio,  4  years  as  an  executive  assistant  to  the  Governor,  8  years 
of  private  practice,  and  2  years  as  an  assistant  attorney  general. 
Today  he  is  representing  the  Conference  of  Chief  Justices. 

The  second  panelist  is  Judge  William  Schwarzer,  a  U.S.  district 
court  judge  for  the  Northern  District  of  California  and  Director  of 
the  Federal  Judicial  Center.  Prior  to  this  present  position,  Judge 
Schwarzer  served  as  senior  counsel  to  the  President's  Commission 
on  CIA  Activities  Within  the  United  States;  as  Chairman  of  the 
U.S.  Judicial  Conference  Committee  on  Federal-State  Jurisdiction 
and  a  member  of  the  American  Law  Institute's  Advisory  Committee 
on  Complex  Litigation.  Judge  Schwarzer  has  published  several 
books  and  numerous  articles  on  subjects  relating  to  the  Federal 
courts  and  administration  of  justice.  He's  no  stranger  to  the  sub- 
committee. 

Our  third  witness  on  this  panel  is  Judge  John  Wagner,  who  is 
a  U.S.  magistrate  judge  for  the  Northern  District  of  Oklahoma,  a 
position  he's  held  since  1985.  Prior  to  his  present  position.  Judge 
Wagner  was  in  the  private  practice  of  law  in  Oklahoma.  Judge 
Wagner  conceived  and  implemented  the  northern  district's  adjunct 
settlement  judge  program  and  assisted  a  similar  program  in  the 
State  district  court  located  in  Tulsa,  OK 

We  thank  you  for  being  with  us  today.  We  have  your  written 
statements,  which  we  have  read.  Without  objection — and  there  is 
nobody  here  to  object — I  will  make  them  a  part  of  the  record.  I 
hope  that  you  can  summarize  for  us. 

Why  don't  we  begin  with  you,  Mr.  Chief  Justice?  We  welcome  you 
this  morning. 

STATEMENT  OF  THOMAS  J.  MOYER,  CHIEF  JUSTICE,  SUPREME 
COURT  OF  OHIO,  ON  BEHALF  OF  THE  COP^FERENCE  OF  CHIEF 
JUSTICES 

Judge  Moyer.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  appear  on  behalf  of  the  Conference  of  Chief  Justices, 
which  is  composed  of  the  highest  judicial  officers  of  the  50  States, 
the  District,  and  in  the  territories.  We  thank  you  for  your  interest 
and  for  the  opportunity  to  appear  here  in  support  of,  as  we  are  in 
support  of,  alternative  dispute  resolution  programs  and  processes 
in  the  State  courts.  I  am  going  to  summarize,  and  I  would  hope 
that  leaves  us  time  for  questions  from  the  Chair  and  the  staff. 


Last  year  for  the  first  time  more  than  100  milHon  cases  were 
filed  in  the  State  courts  in  our  country.  That  represents  95,  96  per- 
cent of  all  the  cases  filed  in  all  the  courts,  both  Federal  and  State 
courts  in  the  United  States.  We  reach  that  statistic  at  a  time  when 
for  many  States  the  resources  available  to  us  are  either  flattening 
out  or,  indeed,  in  some  States  they  are  diminishing. 

I  think  we  would  all  agree  that  there  is  no  system  of  justice  in 
the  world,  any  place,  that  is  more  accessible  than  the  American  ju- 
dicial system.  It  has  served  its  purpose  well  for  over  200  years  dis- 
posing of  people's  disputes  and  affairs  in  an  impartial  forum,  but 
I  think  if  we  asked  many,  many  people  today,  particularly  those 
who  have  some  experience  with  civil  litigation,  whether  they  think 
the  system  is  working  as  well  as  it  can,  many  would  say  no.  Too 
many  cases  are  filed;  too  many  cases  are  delayed  on  court  dockets, 
aggravated  now  by,  of  course,  the  influx  of  criminal  cases. 

Many  people  are  frustrated  with  the  delay  and  the  cost  that  are 
involved  in  having  their  civil  dispute  resolved  in  a  court  in  any 
State  in  our  country  or  in  a  Federal  court.  That  should  be  a  warn- 
ing sign  to  us,  because  our  system,  after  all,  depends  upon  people's 
confidence  in  our  ability  to  do  what  it  is  we  are  supposed  to  do.  So 
we  need  to  be  concerned  about  how  we  resolve — "we"  meaning  the 
judicial  system — how  we  resolve  people's  disputes  in  a  way  that 
they  have  more  satisfaction,  not  that  they  have  won  the  case,  but 
they  believe  that  the  process  has  not  cost  them  a  great  deal  more 
than  they  thought  it  would  cost,  and  of  course  not  taken  a  lot 
longer  than  they  thought  it  would  take. 

There  are,  as  you  are  well  aware,  there  are  a  lot  of  initiatives. 
There  are  about  2,000  programs,  alternative  dispute  resolution  pro- 
grams— that's  an  estimate  obviously — in  the  State  courts.  Many  of 
them  are  fragmented.  Many  States  do  not  yet  have  a  unified  pro- 
gram. They  don't  have  rules  yet  in  their  civil  procedure  rules  that 
provide  for  dispute  resolution.  There  are  some  exceptions.  Florida, 
California,  and  New  Jersey  have  active  systems  in  adopting  dis- 
pute resolution  programs.  Such  programs  as  neighborhood  justice 
centers,  multidoor  courthouses,  of  course  many  trials,  mediation, 
and  court-annexed  arbitration  are  the  most  popular,  I  suppose. 

I  should  also  point  out  that  the  movement,  if  that's  what  it 
should  be  called — and  I  think  it  is  a  bit  of  a  movement — ^has  the 
strong  support  of  Chief  Justice  Rehnquist — he  has  talked  about  it 
a  number  times — and  bar  leaders.  The  ABA,  for  instance,  has  a 
section  on  alternative  dispute  resolution  that  attempts  to  help 
court  systems  and  lawyers  become  committed  to  dispute  resolution. 
It  is  not  a  concept  that  is  accepted  by  all  judges  and  all  lawyers, 
as  I  am  sure  you  are  aware.  So  there  is  a  good  bit  of  education  and 
promotion  that  needs  to  be  done. 

In  fact,  the  State  Justice  Institute  has  funded  a  number  of 
projects.  One  is  a  very  important  project  that  brought  together  so- 
called  leaders  in  dispute  resolution  from  around  the  country.  I  say 
"so-called"  because  I  am  one  of  them  and  I  am  learning  a  great 
deal  more  than  I  am  contributing.  The  purpose  of  the  committee 
is  to  develop  standards  and  review  the  whole  subject  of  mediation 
from  ethics  to  how  do  you  select  mediators,  where  are  they  appro- 
priate, and  the  goal  is  to  provide  guidelines  for  State  courts  to  use, 


if  they  want  to  adopt  mediation  programs  in  their  States,  as  we 
would  hope  all  of  them  would. 

Just  a  couple  of  words  about  what  has  happened  in  Ohio,  be- 
cause I  think  Ohio  is  an  example  of  a  State  that  has  come  into  dis- 
pute resolution  fairly  recently,  and  how  quickly  developments  can 
occur  if  all  three  branches  of  the  Government  are  in  support  of  it. 
We  now  have  a  number  of  programs  in  mediation,  particularly  in 
the  domestic  relations  area,  and  we  have  a  so-called  small  munici- 
pal court  mediation  program,  where  volunteers  from  the  commu- 
nity, retired  executives,  labor  leaders,  and  teachers,  are  trained  by 
someone  who  has  received  a  small  grant  to  train  people  in  how  to 
be  mediators.  They  have  mediated  in  a  couple  of  our  small  munici- 
pal courts  93,  95  percent  of  the  disputes  that  are  referred  them.  So 
that's  an  example  at  one  end,  of  course,  of  how  dispute  resolution 
works. 

At  the  other  end,  as  we  know,  many  large  companies  who  find 
themselves  in  a  legal  dispute  who  want  to  maintain  their  business 
relationship  that  they  may  have  had  for  a  long  time,  and  they  like 
to  get  through  this  dispute  without  having  their  relationship  de- 
stroyed, have  found  that  referring  their  disputes  where  there  are 
millions  of  dollars  sometimes  involved,  find  that  mediation  or  arbi- 
tration is  a  better  way  to  resolve  a  dispute  than  filing  a  suit  where, 
of  course,  the  process  is  adversary.  Oftentimes  a  business  relation- 
ship is  a  victim  of  a  single  legal  dispute. 

I'm  going  to  end  there,  because  I  think  I  went  beyond  the  5  min- 
utes that's  usually  afforded,  with  just  this  suggestion:  I  know  the 
committee  is  looking  for  ways  that  the  Federal  GJovernment  and 
Congress  may  be  helpful  to  State  courts  in  dispute  resolution.  I 
think  that — and  I  feel  a  little  presumptuous  because  you  know  bet- 
ter than  I  probably  how  you  can  help — grants,  certainly  a  grant  of 
funds  to  States,  for  instance,  to  provide  training  for  judges — many 
judges  need  to  be  literally  trained  in  dispute  resolution,  now  it  can 
work  in  their  court.  It  is  not  a  negative  for  them.  It  is  not  a  reac- 
tion to  a  judge's  inability  to  move  their  docket. 

Talking  abDut  some  sort  of  a  clearinghouse,  there  is  really  no  of- 
ficial agency  at  this  point  that  I'm  aware  of  in  the  country  that  has 
information  on  all  the  programs  that  are  available.  That  would  cer- 
tainly be  very,  very  useful. 

There's  no  reason  for  one  State  or  one  court  to  be  experimenting 
with  a  program  that  may  be  working  very  successfully,  or  perhaps 
has  not  worked,  in  some  other  State  or  some  other  court.  So  I 
would  suggest  that  the  Federal  Grovernment  has — I  think  it's  a  lim- 
ited role,  very  frankly,  but  there  is  a  role.  I  would  invite  you  to 
search  for  ways  to  help  the  State  courts. 

Thank  you  very  much. 

Mr.  Hughes.  Thank  you,  Mr.  Chief  Justice. 

[The  prepared  statement  of  Judge  Moyer  follows:] 


Prepared  Statement  of  Thomas  J.  Moyer,  Chief  Justice,  Supreme 
Court  of  Ohio,  on  Behalf  of  the  Conference  of  Chief  Justices 

Mr.  Chairman  and  members  of  the  Committee. 

I  am  Thomas  J.  Moyer,  Chief  Justice  of  the  Supreme  Court  of  Ohio.  I  appear  on 
behalf  of  the  Conference  of  Chief  Justices,  which  is  composed  of  the  highest  judicial 
officers  of  the  50  states,  the  territories,  and  the  District  of  Columbia.  We  thank  you  for 
this  opportunity  to  present  our  perspective  on  the  need  for  federal  involvement  in 
supporting  alternative  dispute  resolution  processes  in  the  state  courts. 

Last  year,  more  than  1CX)  million  cases  were  filed  in  the  state  courts  of  this  nation. 
While  our  responsibility  for  the  quality  of  justice  dispensed  in  this  torrent  of  disputes  is 
undiminished,  the  resources  at  our  disposal  for  meeting  our  responsibility  are  shrinking. 
With  the  rising  tide  of  criminal  caseloads,  some  courts  will  not  be  able  to  hold  a  single 
civil  trial  in  1992. 

Judges  and  court  managers  of  the  state  courts  are  continually  seeking  and 
applying  new  approaches  to  meet  the  demands  for  judicial  sen/ices.  They  have 
implemented  case  management  systems,  developed  delay  reduction  strategies,  and 
applied  technological  advances  to  court  operations.  Over  the  past  decade,  alternative 
dispute  resolution  has  taken  an  increasingly  prominent  place  among  the  measures 
courts  have  introduced  to  improve  how  courts  conduct  their  business  and  to  enhance 
the  public's  access  to  the  court's  services. 

There  Is  no  system  of  justice  in  the  world  that  is  more  accessible  than  the 
American  judicial  system.  Our  purpose  is  to  fairly  and  impartially  resolve  people's 
disputes  In  a  peaceful  forum.  The  institution  is  viable  because  it  enjoys  the  confidence  of 
the  people  it  serves.  But  if  we  ask  ourselves  whether  the  system  functions  as  effectively 
as  it  can,  the  answer  is  no.  Too  many  people  are  frustrated  with  the  delay  and  the  cost 
associated  with  resolving  civil  disputes.  Too  many  cases  are  filed  that  should  not  be 
filed;  too  many  cases  languish  on  court  dockets  only  to  be  settled  after  considerable 
delay  and  expense. 


If  the  purpose  of  the  American  judicial  system  is  to  peacefully  resolve  legal 
disputes,  the  questions  we  must  continually  ask  ourselves  are,  how  do  we: 

a.  Relieve  court  congestion  and  undue  cost  and  delay? 

b.  Facilitate  access  to  justice? 

c.  Provide  more  effective  dispute  rssolution? 

d.  Involve  the  community  in  the  dispute  resolution  process? 

One  of  our  goals  must  be  to  preserve  the  time  and  resources  of  our  judges  for 
those  matters  that  cannot  be  resolved  in  a  place  other  than  a  courtroom.  Courts 
throughout  the  country  have  recognized,  by  the  adoption  of  formal  rules,  that  some 
disputes  people  bring  to  us  should  be  diverted  from  trial  dockets  to  an  array  of 
alternative  processes  for  resolving  those  disputes.  Is  the  decision  of  which  parent  shall 
receive  custody  of  a  child  best  determined  in  an  adversary  proceeding?  Should  a 
dispute  over  a  simple  contract  where  nominal  damages  are  involved  take  two  years  and 
cost  more  than  the  amount  of  the  damages  to  resolve?  Do  disputes  that  arise  from 
complex  legal  issues  necessarily  need  to  become  large  reservoirs  into  which  thousands 
of  pages  of  discovery  and  vast  amounts  of  the  money  are  poured  as  the  parties  wait  for 
the  criminal  docket  to  be  cleared  so  that  other  cases  can  be  heard? 

Courts  in  nearly  all  of  the  states  and  several  federal  courts  have  answered  those 
questions  with  initiatives  such  as  neighborhood  justice  centers,  multi-door  court  houses, 
mini-trials,  mediation  and  court-annexed  arbitration.  More  than  1200  alternative  dispute 
resolution  programs  currently  operate  in  conjunction  with  state  courts  across  the  United 
States.  Approximately  half  of  these  programs  are  run  by  the  courts  themselves.  These 
courts  have  served  as  laboratories  for  experimentation  by  vigorously  implementing 
innovative  processes  for  resolving  disputes  in  ways  that  are  fair,  expeditious,  more 
satisfactory  to  the  parties,  and  perhaps  less  costly.  The  movement  that  has  grown  out  of 
these  initiatives  was  recognized  and  endorsed  by  Chief  Justice  Rehnquist  and  continues 
to  attract  advocates. 


The  growing  use  of  mediation  has  prompted  the  development  of  standards  for 
court-connected  mediation  under  a  grant  from  the  State  Justice  Institute.  These 
standards,  which  will  be  the  result  of  the  collaborative  efforts  of  a  panel  of  experts  from 
all  over  the  country,  will  provide  courts  with  model,  uniform  standards  that  will  facilitate 
the  adoption  of  high  quality  programs  by  state  courts.  Additional  resources  will  be 
necessary  to  help  states  implement  these  standards. 

Over  the  past  decade,  several  states  have  carefully  conceived,  implemented,  and 
evaluated  statewide  dispute  resolution  programs.  Included  among  these  states  are 
California,  Florida,  Hawaii,  New  Jersey,  North  Carolina  and  Texas.  In  California,  for 
example,  court-ordered  arbitration  and  mandatory  child  custody  mediation  programs 
operate  statewide,  and  the  Judicial  Council  of  California  has  recently  proposed  general 
principles  for  a  coordinated  statewide  alternative  dispute  resolution  program.  In  Florida, 
the  courts  may  order  any  contested  civil  matter  to  mediation  or  arbitration,  and 
comprehensive  court  rules  govern  administrative  procedures  including  referral,  case 
eligibility,  and  selection  and  qualifications  of  mediators  and  arbitrators.  Results  from  the 
efforts  of  these  states  have  been  promising  and  portend  the  further  development  of 
dispute  resolution  alternatives. 

Ohio's  experience  in  developing  a  coordinated  statewide  plan  for  alternative 
dispute  resolution  programs  also  exemplifies  the  positive  effects  such  efforts  can  have 
on  the  justice  system.  Although  we  started  far  behind,  Ohio  has  become  a  leader  in  the 
development  of  dispute  resolution  programs.  There  are  two  primary  reasons  for  Ohio's 
success  in  this  arena.  The  first  is  a  commitment  by  the  Governor,  leaders  of  the  General 
Assembly,  and  the  Chief  Justice  to  pursue  dispute  resolution  alternatives.  The  aeation 
and  funding  by  the  General  Assembly  of  the  Commission  on  Dispute  Resolution  and 
Conflict  Management,  proposed  by  former  Governor  Celeste  with  my  support,  is  the  first 
in  the  nation. 


The  second  reason  is  the  Supreme  Court  Committee  on  Dispute  Resolution.  In 
August  1989, 1  announced  the  appointment  of  a  Supreme  Court  Committee  on  Dispute 
Resolution.  I  directed  the  Committee  to  investigate  alternative,  complimentary  methods 
that  v/ould  be  effective,  economical,  time-saving,  and  satisfactory  to  the  parties  involved. 
The  Cor^mittee  w^as  also  instructed  to  explore  methods  of  applying  different  processes 
to  civil,  criminal,  juvenile,  and  domestic  relations  cases,  and  any  other  disputes  that  are 
processed  in  the  court  system. 

Under  the  direction  of  Chairman  David  A.  Ward,  the  Committee  met  and  divided 
into  four  working  subcommittees.  Three  of  the  subcommittees  reflect  the  divisions  of  the 
courts  in  Ohio:  Common  Pleas  courts.  Municipal  Courts,  and  Family  Courts 
(representing  the  domestic  relations  and  juvenile  divisions).  The  subcommittees  were 
charged  with  the  responsibility  of  selecting  experimental  programs  to  meet  specific 
problems  and  to  implement  desired  goals.  The  subcommittees  were  also  instructed  to 
review  and  evaluate  existing  programs  for  possible  statewide  application.  The  fourth 
subcommittee,  on  Administration,  was  instnucted  to  consider  a  wide  range  of  policy  and 
funding  issues  associated  with  dispute  resolution.  Among  other  issues,  the 
subcommittee  was  to  review  confidentiality,  qualifications,  and  immunity  for  mediators. 

The  Committee  held  frequent  meetings  as  well  as  three  public  hearings  where 
forty  witnesses  testified  about  both  court-annexed  and  community-based  dispute 
resolution  programs.  In  addition,  the  Committee  held  a  public  hearing  on  the  issue  of 
qualifications  for  mediators  in  the  area  of  divorce  mediation;  specifically,  child  custody 
and  visitation  mediation.  From  these  efforts,  the  first  group  of  experimental  programs 
were  drafted  and  recommendations  formulated.  After  the  initial  programs  were 
approved  and  funded,  the  Committee  and  subcommittees  continued  to  meet  to  monitor 
ongoing  programs  and  to  consider  other  possible  projects,  proposals,  or  rules  related  to 
dispute  resolution. 
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The  Committee's  recommendations  to  the  Supreme  Court  regarding  the 
implementation  of  dispute  resolution  programs  have  been  applied  in  Ohio's  initiatives. 
They  are  as  follows: 

I.  Dispute  resolution  programs  should  promote  efficient  use  of  court 
resources  Dy  reducing  case  dockets,  delays,  costs,  and  time  of  both  the  parties  and  the 
courts.  However,  the  goal  of  docket  reduction  alone  should  not  be  goal  where  such 
reductions  would  impose  penalties  or  inconvenience  upon  the  parties. 

II.  Dispute  resolution  programs  should  be  funded  primarily  by  public  funds. 
Such  funds  should  be  used  both  as  a  resource  for  new  programs  and  as  a  source  of 
operational  revenue  for  ongoing  programs.  User  fees,  if  imposed,  should  rarely  exceed 
a  token  amount  of  mandatory  programs  subject  to  exception  in,  e.g.,  complex  cases  in 
which  the  appointment  of  special  master  would  be  appropriate.  User  fees  should  not  be 
charged  in  circumstances  where  imposition  of  such  fees  would  be  a  disincentive  to 
resort  to  the  courts  for  dispute  resolution. 

III.  Dispute  resolution  program  should  strive  to  maintain  the  confidence 
entrusted  by  the  public  in  the  legal  system  to  handle  disputes  with  fairness  and 
impartiality. 

IV.  Dispute  resolution  programs  should  not  be  implemented  so  as  to  deprive 
parties  of  their  constitutional  rights  to  either  a  trial  by  jury  or  a  full,  complete,  and  fair 
hearing  in  a  trial  by  courts,  but  rather  to  invite  the  parties  to  forego  that  right  in 
appropriate  cases  and,  using  effective  alternative  means,  to  resolve  their  disputes 
quickly,  justly,  and  economically  vtnthout  resort  to  formal  court  adjudication. 

V.  Courts  should  be  willing  to  utilize  community-based  dispute  resolution 
programs  when  such  programs  would  serve  the  interests  of  justice. 

VI.  Dispute  resolution  programs  should  contain  evaluation  mechanisms,  which 
include  consideration  of  the  parties  satisfaction  with  the  process,  so  that  programs  may 
be  improved  and  quality  assured. 
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The  efforts  of  the  Committee  have  produced  tangible  results.  The  Committee 
secured  grants  from  the  state  Commission  on  Dispute  Resolution  and  Conflict 
Management  of  more  than  $107,000  to  fund  five  important  programs:  (1)  a  child  custody 
and  visitation  mediation  model  in  Summit  County;  (2)  a  mediation  program  modeled  on 
night  prosecutor  programs  tor  small  and  medium  sized  municipal  courts;  (3)  a  model 
program  for  mediation  of  juvenile  assaults  in  Montgomery  County;  (4)  a  grant  for  training 
attorneys  in  settlement  week  and  early  neutral  evaluation  concepts;  and  (5)  an 
evaluation  of  the  Cuyahoga  County  Court  of  Common  Pleas  mediation  program. 

One  of  these  pilot  programs,  which  brings  mediation  to  small  and  medium-sized 
municipal  courts,  exemplifies  the  benefits  of  alternative  dispute  resolution  for  overworked 
courts  and  the  citizens  who  use  them.  The  program,  modeled  after  the  so-called  "Night 
Prosecutor'  program,  is  operating  in  six  small  municipal  courts,  and  will  soon  be 
expanded  into  others.  Statistics  indicate  that  a  total  of  741  of  790  cases  scheduled  for 
mediation  reached  a  mediated  settlement,  a  93.8  percent  settlement  rate. 

In  addition,  there  are  a  variety  of  other  programs  initiated  by  Ohio  courts  and 
others  interested  in  dispute  resolution.  For  example,  a  program  in  the  Tenth  District 
Court  of  Appeals  that  has  produced  a  settlement  rate  of  56  percent  of  targeted  cases;  a 
domestic  relations  program  that  successfully  mediates  38  percent  of  referred  child 
custody  and  visitation  cases;  small  daims  mediation  projects  in  several  municipal  courts; 
well-established  arbitration  programs  in  many  counties;  and  the  growth  of  settlement 
week  programs.  In  addition,  the  Supreme  Court  is  in  the  process  of  producing  and 
distributing  manuals  to  assist  our  courts  in  implementing  and  maintaining  municipal  court 
mediation  and  settlement  week  programs.  All  of  these  initiatives  attest  to  the  strong  and 
growing  interest  in  dispute  resolution  in  Ohio's  courts. 

Ohio,  as  well  as  many  other  states,  is  continuing  its  leadership  in  the  search  for 
methods  to  resolve  disputes  more  efficiently  at  less  cost  and  with  greater  satisfaction  to 
the  parties.  Last  year  the  General  Assembly  continued  the  funding  of  the  Ohio 
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Commission  on  Dispute  Resolution  and  Conflict  Management  to  1993;  in  November, 
1991,  Ohio  assisted  the  Commission  in  hosting  a  conference  sponsored  by  the  National 
Institute  of  Dispute  Resolution  for  states  desiring  to  establish  a  statewide  commission; 
the  Supreme  Court  Committee  on  Dispute  Resolution  has  been  working  for  nearly  two 
years  to  develop  recommendations  to  be  submitted  soon  for  the  institutionalization  of 
dispute  resolution  in  our  court  system;  and  the  judiciary's  1992  Ohio  budget  request 
included  a  position  at  the  Supreme  Court  for  a  dispute  resolution  program  coordinator. 
The  coordinator  will  assist  the  courts  in  Ohio  in  establishing  dispute  resolution  programs. 

In  addition,  the  Supreme  Court,  the  Ohio  Judicial  Conference  and  its  Local  Liaison 
Committee,  the  County  Commissioners  Association,  and  the  Ohio  Municipal  League  are 
reviving  a  program  to  mediate  disputes  between  courts  and  local  funding  authorities, 
particularly  with  respect  to  budgets.  Judges  and  county  commissioners  or  city  councils 
do  not  always  agree  regarding  the  nature  and  level  bf  funding  for  the  courts.  Too  often,' 
as  in  disputes  brought  to  the  courts  by  the  public,  litigation  results  from  these 
disagreements.  Under  the  plan,  the  participants  will  develop  teams  of  judges  and 
commissioners  or  council  members  trained  in  mediation  principles  to  work  with  their 
peers  to  resolve  those  disputes.  If  mediation  can  produce  agreements  between  parties 
contesting  the  custody  and  visitation  of  children,  complex  contract  disputes  between 
major  corporations,  school  boards,  and  teacher  associations,  it  would  follow  that  the 
same  principles  could  be  applied  successfully  to  disputes  between  county 
commissioners  or  council  members  and  judges. 

Last  August,  the  central  topic  for  the  nearly  12,000  lawyers  attending  the 
American  Bar  Association's  annual  meeting  was  the  cost  of  Irtigation.  A  number  of 
seminars  were  presented  to  demonstrate  how  to  reduce  the  expense  of  litigation  and  to 
be  more  efficient  in  the  use  of  clients'  money.  It  is  not  surprising  that  dispute  resolution 
was  one  of  the  topics.  In  ever  increasing  numbers,  the  members  of  the  bench  and  bar 
are  recognizing  that  the  time  to  consider  alternative  means  of  dispute  resolution  is  here. 
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The  interests  of  the  nation  will  be  better  served  if  courts  can  offer  an  array  of  dispute 
resolution  services.  The  Ohio  experience  strongly  suggests  that  dispute  resolution 
initiatives  must  be  backed  by  the  commitment  of  leadership  and  public  funds.  In  the  time 
of  diminishing  resources,  however,  many  states  are  not  in  a  position  to  institute  new 
programs.  The  federal  government  can  play  an  important  role  in  providing  the  impetus 
for  more  widespread  adoption,  experimentation  and  evaluation  of  innovative  approaches 
to  dispute  resolution  in  the  state  courts  that  can  improve  the  quality  of  justice  for  all. 
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Mr.  Hughes.  Judge  Schwarzer,  welcome. 

STATEMENT  OF  WILLIAM  W.  SCHWARZER,  SENIOR  U.S.  DISTRICT 
JUDGE,  NORTHERN  DISTRICT  OF  CALIFORNIA,  AND  DIRECTOR, 
FEDERAL  JUDICUL  CENTER 

Judge  Schwarzer.  I'm  appearing  here,  Mr.  Chairman,  in  support 
of  a  resolution  that  was  adopted  by  the  Board  of  the  Federal  Judi- 
cial Center,  headed  by  the  Chief  Justice,  ur^ng  the  Congress  to  ex- 
pand to  all  94  courts  the  existing  authonty  of  district  courts  to 
adopt  mandatory  court-annexed  arbitration  plans,  which  is  now 
limited  to  10  courts.  Since  the  time  that  resolution  was  adopted  it 
also  became  apparent  that  even  the  authority  of  the  10  courts  that 
now  have  it  will  expire  in  another  year,  in  a  little  less  than  a  year 
and  a  half.  So  the  consequences  of  the  loss  of  that  authority  could 
be  quite  detrimental.  Nobody  knows  for  sure  just  what  will  happen, 
but  it  certainly  would  be  inconsistent  with  the  purposes  of  the  Civil 
Justice  Reform  Act  to  have  the  authority  to  maintain  these  very  ef- 
fective ADR  programs,  court-annexed  mandatory  arbitration,  ex- 
pire. 

I  am  also  speaking  from  personal  experience.  As  a  district  judge 
in  San  Francisco,  I  was  one  of  the  people  who  was  instrumental  m 
establishing  one  of  the  three  original  mandatory  court-annexed  ar- 
bitration programs,  and  I  worked  with  it  for  over  12  years  and 
found  that  there  was  a  high  degree  of  satisfaction  with  it.  There 
were  no  complaints  about  it;  it  was  effective  in  reducing  my  case- 
load, in  the  sense  that  probablv  10  to  15  percent  of  my  civil  cases 
I  never  saw,  and  rarely,  if  at  all,  did  we  have  a  de  novo  trial. 

My  own  experience  is  borne  out  by  this  report  prepared  by  the 
Center,  of  which  the  subcommittee  has  copies.  I  wanted  to  intro- 
duce to  you,  with  your  permission,  Barbara  Meierhoefer,  who  is 
with  me  here,  who  is  a  senior  researcher  at  the  Federal  Judicial 
Center  and  was  the  leader  in  the  research  that  was  done  to  sup- 
port this  report.  So  if  you  have  any  specific  questions  about  it, 
she'll  be  here  to  answer  them. 

In  substance,  as  my  statement  says,  that  study  shows  that 
there's  a  high  degree  of  user  satisfaction  with  the  mandatory  pro- 
grams in  the  10  districts  in  which  they  operate,  and  particularly 
among  litigants,  who  like  the  idea  of  getting  to  a  hearing  early, 
even  mough  it  wasn't  before  the  court  itself. 

It  is  clear  that  mandatory  court-annexed  arbitration  stimulated 
earlier  settlements  because  it  forced  people  to  come  to  grips  with 
the  issues.  It  had  the  capacity  of  reducing  the  disposition  time  as 
well  as  the  cost  of  litigation. 

Now  it  is  true,  and  has  to  be  recognized,  that  there  is  some  con- 
troversy surrounding  mandatory  court-annexed  arbitration.  There 
are  two  objections  that  are  raised  bv  some  people.  One  of  them  is 
that  it  tends  to  obstruct  the  litigant  s  access  to  jury  trials  and,  the 
other  is  that  it  tends  to  add  another  layer  of  litigation  to  the  litiga- 
tion process.  But  I  think  those  objections  can  be  readily  answered, 
because  I  think  our  study  shows  that  the  benefits  of  these  pro- 
grams substantially  outweigh  whatever  problems  might  be  per- 
ceived to  attach  to  them. 

So,  for  example,  under  the  programs  as  they  operate,  the  judge 
retains  discretion  to  withdraw  a  case  whenever  that  is  appropriate, 
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if  it  seems  like  it  would  be  wasteful  to  go  through  arbitration.  The 
judge  always  retains  the  management  control  of  the  case  because 
each  case  is  individually  assigned,  even  though  it  goes  to  arbitra- 
tion. Moreover,  no  district  is  compelled  to  adopt  the  program  at  all. 
So  it  is  left  to  the  discretion  of  a  district  to  decide  whether  it  wants 
mandatory  court-annexed  arbitration. 

There's  always  a  right  to  trial  de  novo,  and  although  in  our  expe- 
rience very  few  cases  go  to  trial  de  novo,  it's  not  because  there  is 
an  obstacle  to  jury  trial,  but  rather  because  people  find  that  they 
have  had  an  opportunity  either  to  have  a  hearing  or  at  least  to 
evaluate  their  case  effectively.  The  penaltv  of  going  to  trial  de  novo, 
if  you  don't  do  better  at  the  trial,  is  moderate.  It  is  limited  to  the 
fees  of  the  arbitrator,  which  have  ranged  from  $75  to  $800.  So 
there's  no  si^ificant  penalty  attached  to  opting  to  go  to  trial  de 
novo.  But  it  IS  clear  that  overall  the  process  enables  parties  to  get 
an  early  evaluation  from  an  independent  source  of  their  case,  if 
they  want  it,  and,  therefore,  facilitates  settlement. 

So  it  is  our  recommendation  that  there  be  legislation  adopted 
that  would  continue  the  existing  authority  substantially  as  is  and 
extend  it,  at  the  choice  of  the  individual  district  court,  to  any  dis- 
trict that  wants  to  utilize  it.  The  question  may  be  asked,  why  isn't 
voluntary  arbitration  adequate?  The  answer  is  that  voluntary  arbi- 
tration in  the  districts  that  have  had  it  has  not  been  effective.  One 
can  only  speculate  as  to  the  reasons,  but  it's  understandable  that 
it  would  be  difficult  for  parties  that  are  in  an  adversary  situation 
to  agree  to  go  to  arbitration.  If  they  can  reach  agreement  on  that, 
of  course  you  don't  need  an  ADR  program.  So  the  compulsion  to  go 
to  it  I  think  is  beneficial  and  constructive,  and  there's  really  no 
substitute  for  it. 

The  last  point  I  wanted  to  make  is  this.  I  gave  to  counsel  this 
morning  some  copies  of  a  brochure  that  we  prepared  in  San  Fran- 
cisco. I  only  have  a  few  copies,  but  if  you're  interested  I  can  get 
more  from  San  Francisco.  What  it  does  is  presents  to  the  lawyer 
and  the  client  the  full  range  of  ADR  options  that  are  available  in 
the  Northern  District  of  California.  It's  presented  attractively,  so 
that  someone  will  pick  it  up  and  read  it.  It  is  intended  not  only  to 
inform  the  lawyer;  but  we  try  to  make  sure  that  the  lawyer  shows 
it  to  the  clients,  so  the  clients  appreciate  that  there  is  a  series  of 
ADR  options  that  are  available  to  them.  We  suggest  that  that's  a 
constructive  way  to  spread  the  word  and  induce  greater  use  of  ADR 
alternatives. 

If  you  have  any  questions,  Mr.  Chairman,  I'd  be  happy  to  answer 
them. 

Mr.  Hughes.  Thank  you.  Judge. 

[The  prepared  statement  of  Judge  Schwarzer  follows:] 
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STATEMENT  OF 

HONORABLE  WILLIAM  W  SCHWARZER 

DIRECTOR,  FEDERAL  JUDICIAL  CENTER 

TO  THE 

HOUSE  SUBCOMMITTEE  ON 

INTELLECTUAL  PROPERTY  AND 

JUDICIAL  ADMINISTRATION 

Honorable  William  J.  Hughes,  Chairman 
May  20,  1992 


My  name  is  William  W  Schwarzer.  I  am  a  Senior  United  States  District  Judge  for 
the  Northern  District  of  California  and  the  Director  of  the  Federal  Judicial  Center.  This 
statement  was  prepared  by  myself  and  by  Barbara  Meierhoefer  in  response  to  a  request 
from  the  Honorable  Jack  Brooks,  Chairman  of  the  House  Committee  on  the  Judiciary.  Our 
purpose  is  to  urge  the  Subcommittee  to  adopt  the  recommendations  of  the  Board  of  the 
Federal  Judicial  Center,  chaired  by  the  Chief  Justice,  in  support  of  legislation  to  permit 
additional  district  courts  to  adopt  local  rules  for  mandatory  or  voluntary  arbitration. 

I.  Background 

Court-annexed  programs  consist  generally  of  the  following  features: 
'Cases  are  either  mandatorily  referred  to  or  provided  the  opponunity  for  an  arbitration 

hearing  conducted  by  a  single  arbitrator  or  by  a  panel  of  three  arbitrators  (lawyers  who 

have  volunteered  to  serve  and  are  paid  at  levels  specified  by  each  district). 
•Following  a  hearing  at  which  each  side  presents  its  case,  arbitrators  are  to  issue  a  decision 

based  on  the  merits  of  the  case  and,  where  appropriate,  determine  an  award. 
•Parties  who  are  dissatisfied  with  the  decision  at  arbitration  then  have  a  specified  period  of 

time  to  file  a  demand  for  trial  de  novo. 
•If  a  demand  is  filed,  the  case  goes  back  onto  the  regular  docket  for  pretrial  and  trial  by  the 

judge  assigned  to  the  case. 
•If  a  trial  de  novo  is  not  demanded,  the  arbitration  award  becomes  a  non-appealable 

judgment  of  the  coun. 
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In  1988,  Congress  enacted  legislation  to  authorize  the  continuation  of  the  ten  pilot 
programs  of  mandatory  coun-annexed  arbitration  then  in  operation  in  the  federal  couns,  as 
well  as  to  authorize  ten  additional  courts  (to  be  selected  by  the  Judicial  Conference  of  the 
United  States)  to  adopt  programs  that  would  be  voluntary.  28  U.S.C.  §§  651-658. 

The  ten  mandatory  arbitration  courts  are: 

•Eastern  Pennsylvania  •Nonhcm  California 

•Middle  Florida  'Western  Michigan 

•Western  Missouri  'New  Jersey 

•Western  Oklahoma  •Eastern  New  York 

•Middle  North  Carolina  •Western  Texas  ' 

The  ten  courts  approved  by  the  Conference  to  adopt  voluntary  arbitration  programs 

are  listed  below;  however,  only  those  marked  with  an  asterisk  have  operating  programs  at 

this  time. 

•Arizona*  •Northern  Ohio* 

•Middle  Georgia*  •Western  Pennsylvania* 

•Western  Kentucky  •Western  Virginia 

•Nonhem  New  York*  •Utah 

•Western  New  York  •Western  Washington 

The  legislation  funher  directed  that,  not  more  than  five  years  after  enactment,  the 

Federal  Judicial  Center  shall  submit  to  Congress  a  report  on  its  implementation.  The 

Federal  Judicial  Center,  using  a  research  design  subsequently  embodied  in  the  legislation, 

was  already  in  the  process  of  evaluating  the  ten  mandatory  programs  then  in  operation. 

The  study  of  the  mandatory  programs  was  transmitted  to  Congress  October  4,  1991,  along 

with  the  legislative  recommendations  of  the  Board  of  the  Federal  Judicial  Center. 


II.  Results  of  the  Evaluation  of  Mandatory 
ARniTRATioN  Programs 


The  major  objective  of  the  evaluation  of  the  pilot  mandatory  arbitration  programs 
was  to  determine  whether  the  litigants — particularly  the  parties — view  arbitration  as  a  form 
of  second-class  justice,  an  issue  of  major  concern  to  legislatures  and  courts  contemplating 
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adoption  of  such  programs.'  The  primary  data  for  the  evaluation  were  therefore  the  survey 
responses  of  3,501  attorneys,  723  parties  and  62  judges  indicating  their  perceptions  of  the 
arbitration  process. 

Despite  the  focus  on  participant  satisfaction,  there  was  continued  interest  in  how 
well  the  programs  are  addressing  their  other  goals  of  providing  more  options  for  litigants 
and  reducing  cost,  delay,  and  court  burden.  The  major  findings  of  the  study  as  to  each  of 
these  goals  are  as  follows: 

Litigant  Satisfaction  and  Procedural  Fairness.  Lawyers  and  parties 
involved  in  mandatory  arbitration  programs  were  satisfied  that  the  procedures  were 
fair.  Further,  half  of  the  parties  and  a  plurality  of  attorneys  in  arbitrated  cases 
selected  arbitration  as  their  preferred  method  of  proceeding  when  asked  whether, 
considering  cost,  time,  and  fairness,  they  would  prefer  that  their  case  be  decided  by 
a  judge,  jury,  arbitration,  or  "makes  no  difference." 

Increased  Options  for  Litigants.  Arbitration  provides  parties  in  cases  that 
otherwise  would  have  settled  with  an  additional  option:  the  opportunity  for  an 
advisory  adjudication  on  the  merits.  Arbitration  programs  can  provide  for  these 
adjudications  at  an  earlier  time  than  is  possible  for  trial  adjudication. 

Cost  Reduction.  Arbitration  programs  can  reduce  the  cost  of  litigation  and 
provide  for  a  hearing  on  the  merits  at  a  cost  that  panics  see  as  reasonable. 

Reduction  in  Time  to  Disposition.  Arbitration  programs  can,  but  do  not 
always,  reduce  disposition  times.  The  programs  do  not  appear  to  delay  resolution 
of  de  novo  demand  cases,  and  parties  repon  reasonable  case-processing  times. 


'a  previous  evaluauon  of  court-annexed  arbiiralion  in  three  district  courts  had  found  such  programs  capable 
of  achieving  the  uiiliiarian  goal  of  reducing  limc  to  disposition,  and  likely  also  lo  have  reduced  the 
incidence  of  trials.  E.  Lind  &  J.  Shapard,  Evaluation  of  Court-Annexed  Arbiuaiion  in  Three  Federal 
Disuict  Courts  (Federal  Judicial  Center  rev.  cd.  1983). 
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Reductiun  in  Court  Burden.    A  large  majority  of  the  judges  believe  that  their 
coun's  arbitration  program  reduces  court  burden. 

III.  The  Legislative  Recommendations  of  the  Board 
OF  THE  Federal  Judicial  Center 

The  Federal  Judicial  Center's  Board  deemed  the  favorable  findings  of  the  study 
sufficient  to  support  a  recommendation  that  Congress  authorize  any  federal  district  court  to 
adopt  a  program  of  mandatory  court-annexed  arbitration.  Recognizing  that  this  research 
did  not  compare  the  relative  merits  of  mandatory  and  voluntary  programs,  but  reasoning 
that  the  evidence  needed  to  support  authorization  of  mandatory  programs  was  more  than 
adequate  to  sustain  a  recommendation  in  favor  of  voluntary  programs,  the  Board  adopted 
the  following  resolution: 

Pursuant  to  the  requirements  of  §  903(b)  of  Pub.  L.  100-702,  and  based  on 
findings  from  studies  conducted  by  the  Federal  Judicial  Center,  and  without 
diminishing  the  authority  of  federal  district  judges  to  manage  their  assigned 
cases,  the  Center  Board  recommends  that: 

(1)  Congress  enact  a  provision  in  28  U.S.C.  authorizing  all  federal 
courts  to  adopt,  in  their  discretion,  local  rules  for  arbitration,  to  be 
mandatory  or  voluntary  in  the  discretion  of  the  court,  and 

(2)  the  Federal  Judicial  Center  study  and  report  on  the  experience  of 
courts  using  voluntary  programs,  and 

(3)  the  Judicial  Conference  of  the  United  States  monitor,  through 
reports  of  the  Federal  Judicial  Center  and  otherwise,  the  federal  courts* 
experience  with  arbitration  in  order  to  formulate  policies  to  guide  and 
support  such  programs  and  to  develop  more  specific  recommendations 
to  Congress. 

The  Center  has  already  begun  the  study  of  the  voluntary  programs. 
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IV.  The  Voluntary  vs.  Mandatory  Distinction 

Although  the  completed  research  did  not  address  the  relative  merits  and  drawbacks 
of  voluntary  and  mandatory  referral,  it  did  provide  some  information  that  is  relevant  to  the 
debate. 

MandatPTY  Programs 

The  most  frequently  expressed  concerns  about  the  mandatory  referral  of  cases  to 
alternative  dispute  resolution  programs  is  a  perceived  interference  with  the  right  to  trial  and 
the  fear  that  litigants  will  perceive  that  they  are  receiving  a  second-class  justice. 

The  Right  to  Trial.  No  program  is  completely  mandatory.  All  include 
procedures  for  exempting  cases  that  were  inappropriately  referred.  Funher,  the  arbiaation 
decisions  are  not  binding  on  the  litigants  and  all  of  the  programs  provide  that  any  litigant 
not  satisfied  with  the  outcome  of  the  arbitration  may  demand  a  trial  de  novo.  The  programs 
do,  however,  build  in  disincentives  to  de  novo  demands  by  specifying  that  litigants  who 
make  the  demand,  but  do  not  receive  a  judgment  that  is  better  than  the  arbitration  award, 
must  pay  the  arbitrator(s)  fees.  These  fees  range  from  S75  to  $800  depending  on  the 
program.  Most  programs  also  reiiuire  that  an  amount  equal  to  the  fees  be  posted  at  the  time 
the  de  novo  demand  is  made. 

The  data  do  not  indicate  that  the  disincentives  are  seen  as  significant  barriers  to 
proceeding  beyond  the  hearing.  Indeed,  districts  with  higher  fees  had  proportionally  more 
cases  arbitrated  and  more  de  novo  demands  than  those  with  lower  fees.  There  was  also  no 
evidence  that  a  requirement  for  the  up-front  posting  of  fees  affected  demands  for  trial. 

Given  the  small  amounts  of  these  financial  disincentives  as  compared  to  the  cost  of 
going  to  trial,  it  is  unlikely  that  a  litigant  dissuaded  from  making  a  de  novo  demand  because 
of  the  disincentive  would  otherwise  have  pursued  the  case  to  trial.  In  fact,  trial  may  not 
have  been  a  realistic  option  to  begin  with  tor  many  of  the  smaller-stake  cases  that  are  most 
commonly  referred  to  these  prograins.   Rather  than  imposing  a  barrier  to  trial,  it  may  be 
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that  arbitration  is,  in  practice,  actually  providing  some  litigants  with  a  cost-effective 
adjudicative  alternative  to  settlement. 

Second  Class  Justice.  There  is  no  evidence  that  litigants  in  cases  mandatorily 
referred  to  arbitration  see  themselves  as  receiving  second-class  justice.  Eighty  percent  of 
all  parties  in  cases  mandatorily  referred  to  arbitration  agreed  that  the  procedures  used  to 
handle  their  cases  were  fair.  Among  parties  who  had  prior  trial  experience,  84%  agreed 
that  the  procedures  were  fair.  In  Middle  Nonh  Carolina,  which  employed  a  random  design 
for  the  evaluation,  panies  in  arbitration  cases  were  significantly  more  likely  to  say  that  the 
procedures  used  to  handle  their  case  were  fair  than  were  those  in  a  control  group  of  cases 
that  went  through  regular  procedures.  Further,  half  of  all  panies  who  panicipated  in  an 
arbitration  hearing  selected  arbitration  as  their  preferred  method  of  decision-making  when 
asked  to  choose  among  judges,  juries,  arbitration,  or  "makes  no  difference." 
Voluntary  Programs 

The  major  concern  with  voluntary  programs  is  that  they  have  been  notably 
unsuccessful  in  attracting  cases.'  Programs  that  do  not  attract  cases  can't  be  expected  to 
have  any  overall  effect  on  the  cost  of  litigation  or  court  burden.  Where  non-panicipation  is 
attributable  more  to  habit  than  aversion,  the  problem  might  be  solved  by  voluntary 
programs  that  incorporate  features  designed  to  ensure  increased  awareness  of  the 
alternatives. 

The  available  structures  for  arbitration,  or  any  other  alternative  dispute  resolution 
program,  are  more  extensive  than  the  simple  voluntary-mandatory  dichotomy  might 
suggest.  Just  as  no  arbitration  programs  are  completely  mandatory,  there  are  also  degrees 
of  "voluntariness."  For  example,  voluntary  arbitration  procedures  may  consist  of  a  simple 
notification,  via  local  rule,  that  the  program  is  available  should  litigants  wish  to  avail 


^J.  Pevson.  An  Evaluation  of  Alicrnalives  lo  Courl  Adjudication.  7  The  Justice  System  Journal  420  (1982). 
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themselves,  notification  of  participants  in  selected  cases  inviting  them  to  opt-in  to  an 
available  arbitration  program,  or  referral  of  selected  cases  to  the  program,  but  allowing  any 
litigant  to  opt-out. 

The  study  recommended  that  the  voluntary  pilot  programs  adopt  somewhat  different 
patterns  of  voluntariness  so  the  programs  could  serve  as  laboratory  models  to  assess 
program  participation  and  litigant  satisfaction. 

Of  the  five  voluntary  arbitration  programs  now  in  operation,  one  provides  for 
notification  to  participants  in  selected  cases  with  an  invitation  to  opt-in,  while  the  other  four 
are  of  the  opt-out  variety.  The  one  opt-in  program  has  been  strikingly  unsuccessful  in 
attracting  cases,  despite  a  considerable  effort  at  bar  outreach.  Of  1 , 1 1 5  cases  noticed  thus 
far,  only  one  has  opted-in.  The  most  successful  opt-out  program  has  done  better,  but  its 
early  opt-out  rate  of  42%  (of  136  cases  referred)  still  reflects  a  significantly  lower  rate  of 
participation  than  found  among  the  mandatory  programs  without  a  corresponding  decrease 
in  the  rate  at  which  trials  de  novo  are  demanded. 

No  data  are  yet  available  on  litigant  satisfaction  with  voluntary  programs  and  the 
numbers  reported  above  are  early  findings  that  may  change.  I  mention  them  only  to 
illustrate  that  the  undeniable  appeal  of  voluntary  procedures  in  the  abstract  must  be 
tempered  by  a  recognition  that  they  present  problems  of  their  own  that  are  unfortunately 
evident  in  the  early  days  of  the  voluntary  arbitration  pilot  couns.  While  we  will,  of  course, 
continue  our  study  of  these  programs,  the  consideration  of  the  recommendations  to 
authorize  courts  to  adopt  either  mandatory  and  voluntary  programs  should  not  be  delayed  in 
the  expectation  that  the  voluntary  programs  will  prove  to  be  significantly  more  successful 
than  the  already  well-received  mandatory  programs.  Timely  action  on  the 
recommendations  is  panicularly  important  in  light  of  some  confusion  that  has  been  caused 
by  the  subsequent  passage  of  the  Civil  Justice  Reform  Act  of  1991. 


7- 


23 


V.  Thk  Confused  Status  of  arbitration  under  the 
Civil  Justice  Reform  act 

The  Civil  Justice  Reform  Act  of  1990  requires  couns  to  develop  a  Civil  Justice 
Expense  and  Delay  Reduction  plan  (Pub.  L.  101-650,  §  471).  Section  473(a)(6)  of  the  Act 
requires  courts  to  consider  "authorization  to  refer  appropriate  cases  to  alternative  dispute 
resolution  programs  that  (A)  have  been  designated  for  use  in  a  district  court;  or  (B)  the 
court  may  make  available,  including  mediation,  minitrial,  and  summary  jury  trial."  A 
number  of  courts  have  inquired  as  to  whether  they  may  consider  adoption  of  any  type  of 
arbitration  program  if  they  are  not  one  of  the  20  courts  authorized  by  the  Judicial 
Improvements  and  Access  to  Justice  Act  of  1988. 

The  General  Counsel  of  the  Administrative  Office  of  the  United  States  Courts 
issued  an  opinion  on  July  5,  1991  stating  that,  in  his  view,  "the  CJRA  should  be  read  as 
not  expanding  arbitration  beyond  that  already  statutorily  provided."  Not  all  agree,  noting 
that  the  list  of  programs  that  courts  may  make  available  under  §  473(a)(6)(B)  is  not 
exhaustive. 

At  a  minimum,  this  confusion  has  likely  discouraged  courts  from  seriously 
considering  the  adoption  of  arbitration  programs.  This  is  ironic  since  arbitration  is  the 
alternative  that  has  been  studied  trKjst  closely  and  appears  to  have  proved  itself  satisfactory 
to  both  judges  and  litigants.  It  is  also  the  only  option  that  provides  to  litigants  in  the 
smaller  dollar  cases  the  opportunity  for  an  early  advisory  adjudication  on  the  merits  of  the 
case. 

I  therefore  respectfully  urge  you  to  give  serious  and  timely  consideration  to  our 
recommendation  to  authorize  courts  to  adopt  arbitration  programs.  This  would  both  clear 
up  the  confusion  and  enable  all  courts  that  so  desire  to  take  advantage  of  a  proven  program 
that  would  round  out  the  types  of  options  available  to  litigants. 
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Mr.  Hughes.  Judge  Wagner,  welcome. 

STATEMENT  OF  JOHN  LEO  WAGNER,  U.S.  MAGISTRATE/JUDGE, 
U.S.  DISTRICT  COURT  FOR  THE  NORTHERN  DISTRICT  OF  OKLA- 
HOMA, ON  BEHALF  OF  THE  JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Judge  Wagner.  Thank  you,  Mr.  Chairman.  I'm  very  happy  to  be 
here  representing  the  Judicial  Conference  of  the  United  States,  the 
policymaking  body  of  the  judiciary. 

Mr.  Chairman,  some  courts  began  ADR  programs  over  10  years 
ago,  and  my  court,  the  Northern  District  of  Oklahoma,  was  one  of 
these.  We  have  found  that  the  Federal  judiciary  has  been  an  excel- 
lent laboratory  for  experimentation  with  ADR  procedures. 

Originally,  this  experimentation  began  as  a  result  to  tremen- 
dously burgeoning  caseloads  that  flood  into  Federal  courts,  particu- 
larly in  Oklahoma.  As  a  result  of  the  collapse  of  the  oil  industry, 
a  great  deal  of  litigation  was  spawned  and  our  normal  caseloads 
doubled  or  tripled.  Our  judges  were  carrying  between  600  and  700 
cases  each. 

Once  ADR  procedures  got  their  foot  in  the  door,  however,  the  ju- 
diciary, I  think,  has  now  come  to  recognize  the  intrinsic  value  of 
these  procedures.  I  think  the  greatest  benefit  of  ADR,  Mr.  Chair- 
man, is  that  it  tends  to  increase  public  confidence  in  our  system 
of  civil  justice.  Oftentimes,  the  results  that  we  get  through  an  ADR 
procedures  are  far  superior  to  what  the  litigants  are  likely  to  ob- 
tain through  a  jury  trial.  In  many  of  these  procedures,  control  of 
the  dispute  is  reinvested  in  the  parties,  as  opposed  to  being  taken 
away  from  them  and  given  to  a  factfinder  such  as  a  court  or  jury. 
The  parties,  of  course,  are  in  the  best  position  to  determine  what 
their  own  best  interests  are. 

If  a  compromise  agreement  can  be  reached  and  the  case  settled, 
you  have  a  situation  where  the  litigants  have  had  an  experience  in 
the  courthouse  that  is  a  positive  experience,  and  they  walk  away 
singing  the  praises  of  the  procedure  and  report  to  others  that  the 
system  is  alive  and  well  and  works.  The  contrary  scenario  is  too 
often  played  out.  Given  the  high  cost  of  litigation,  and  oftentimes 
the  long  delays  before  a  trial  can  be  obtained,  and  these  days  with 
the  sentencing  guidelines  we  have  seen  a  fairly  drastic  increase  in 
the  number  of  criminal  cases;  they  take  priority.  So  it's  taking 
longer  and  longer  to  get  a  civil  case  to  trial. 

Given  that  situation,  what  we  find  is  when  the  case  does  ulti- 
mately go  to  trial,  the  cost  has  been  unduly  high  and  the  losing 
party,  thinking  that  justice  means  I  win,  often  goes  away  from  the 
experience  with  the  opinion  that  the  system  has  somehow  broken 
down  and  justice  has  been  thwarted.  This  has  happened  too  often, 
and  I  think  that  what  we  have  seen  as  a  result  of  that  process  oc- 
curring over  and  over  and  over  again  is  some  diminishment  in  the 
level  of  public  confidence  in  our  courts. 

To  the  extent  that  alternative  dispute  resolution  provides  a 
shorter  disposition  time  and  more  satisfactory  results,  and,  in  addi- 
tion, frees  up  the  court's  docket  to  do  more  jury  trials  and  to  do 
them  more  quickly,  I  think  public  confidence  is,  indeed,  increased. 

There  are,  however,  certain  dangers  that  we  have  found  that  ac- 
company ADR  procedures.  If  there  are  too  many  procedures  and  if 
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they  are  stacked  on  top  of  one  another,  instead  of  being  alternative 
procedures,  we  have  found  that  it  creates  a  sort  of  gauntlet  to  get- 
ting to  trial  and  there  is  a  danger  that  it  can  increase  the  cost  and 
increase  the  delay.  I  have  also  personally  found  that  in  the  event 
that  ADR  procedures  are  not  sufficiently  isolated  from  the  trial 
judge  or  the  trial  procedures — for  instance,  in  instances  when  set- 
tlement conferences  are  conducted  bv  the  trial  judge,  there  is,  in 
my  estimation,  an  undue  danger  tnat  if  settlement  is  brought 
about,  it  will  be  brought  about  by  the  potential  coercive  eflTect  of 
having  the  individual  who  is  going  to  try  the  case  do  the  settlement 
procedure. 

I  was  surprised  when  I  attended  a  conference  last  year  that  so 
many  Federal  judges  do  conduct  their  own  settlement  conferences, 
and  they  get  very  good  results,  if  you  look  at  the  statistics.  But  I 
am  afraid  that  those  results  may  be  obtained  by  virtue  of  the  fact 
that  the  parties  are  afraid  to  do  anything  but  accept  the  suggestion 
of  a  judge  that's  going  to  try  the  case.  That's  particularly  true  in 
a  bench  trial. 

But  I  will  submit,  Mr.  Chairman,  that  it  is  also  true  in  a  jury 
trial.  I  say  that  from  my  experience  as  a  practitioner  and  as  a 
judge,  knowing  that  the  trial  judge  has  a  great  deal  of  influence 
over  the  outcome  of  the  trial,  by  virtue  of  instructions  and  what- 
not, and  the  way  the  trial  is  conducted. 

The  third  disadvantage  of  ADR  is  that  judge-conducted  ADR  can 
actually  sap  judicial  resources  and  take  a  iudge  away  from  other 
duties  such  as  trial.  Now  I  mention  these  dangers  not  to  say  that 
ADR  should  not  be  implemented,  because,  in  fact,  my  position  is 
the  contrary  of  that,  but  I  mention  that  to  explain  the  trend  that 
we  have  seen  resulting,  in  order  to  insure  against  those  dangers. 
That  trend  is  toward  ADR  procedures  that  are,  first,  isolated  from 
the  trial  judge  and,  second,  conducted  by  others  than  the  judiciary 
in  a  particular  courthouse.  What  I'm  talking  about  here  is  court- 
annexed  ADR  programs. 

An  example  of  that  is  the  arbitration  program  explained  by 
Judge  Schwarzer.  In  Tulsa  we  have  put  together,  I  think,  a  rather 
unique  progn*am  which  we  call  the  adjunct  settlement  judge  pro- 
gram. The  court  has  recruited  initially  6,  and  now  due  to  the  de- 
mand we  have  25,  adjunct  settlement  judges  who  are  practicing 
lawyers  in  our  jurisdiction  who  are  specialists  in  particular  areas, 
such  as  civil  rights,  tort  law,  contracts,  government  contracts,  and 
tax.  They  are  assigned  to  cases  within  their  specialty.  They  have 
been  trained  by  the  court.  They  are  sponsored  by  the  court.  They 
conduct  their  settlement  conferences  at  the  courthouse.  We  have 
had  a  very  high  degree  of  success  with  that  program. 

We  ask  these  lawyers  to  do  this  for  free.  It  hasn't  cost  the  Fed- 
eral Government  one  cent  to  implement  this  program.  They  will- 
ingly do  so.  It  is  a  small  group.  It  is  a  rather  prestigious  group,  and 
the  members  on  this  panel  report  to  me  that  they  get  more  out  of 
the  program  in  terms  of  education  and  enlightenment,  more  than 
they  put  into  it.  We  ask  them  to  conduct  one  conference  per  month 
for  a  year,  and  we  began  this  program  4  years  ago.  Since  that  time, 
I  have  had  every  one  of  those  judges  reenlist,  so  to  speak,  in  the 
program.  So  my  original  six  are  still  with  us,  and  I  expect  the  oth- 
ers will  probably  do  the  same  thing,  even  though  we  have  taken 
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pains,  frankly,  to  discourage  them  from  doing  so,  so  we  can  bring 
new  people  in. 

Mr.  Chairman,  36  courts,  Federal  courts,  had  some  form  of  ADR 
prior  to  the  Civil  Justice  Reform  Act  of  1990.  To  put  that  in  con- 
text, there  are  94  courts  in  the  country.  To  date,  we  have  had  34 
courts  submit  a  Civil  Justice  Reform  Act  cost  and  delay  reduction 
plan.  Of  those,  we've  had  32  include  in  that  plan  ADR  procedures. 
Sixteen  courts  have  had  ADR  procedures  in  place  that  have  re- 
ported, and  thev  have  increased  the  different  varieties  of  ADR 
which  are  available. 

Mr.  Chairman,  I  see  that  I  have  used  my  5  minutes.  I  would  ask 
for  just  a  few  more  minutes  to  explain  the  different  methods  of 
ADR,  if  I  could. 

Mr.  Hughes.  Please.  Please  proceed. 

Judge  Wagner.  Thank  you. 

The  first  method  of  ADR  is  early  neutral  evaluation,  and  this 
was  pioneered  by  Mag^istrate  Brasille  in  the  Northern  District  of 
California,  and  it  consists  of  an  expert  attorney — this  is  an  attor- 
ney who  is  a  specialist  in  a  particular  field  that  the  case  concerns — 
sitting  down  with  the  parties  and  with  their  lawyers  early  in  the 
case  and  evaluating  the  case  both  for  settlement  purposes  and  for 
case  management  purposes. 

The  important  thing  about  early  neutral  evaluation  is  that  it  is 
dual  purpose  in  function.  It  can  be  a  very  effective  tool  of  case 
management.  I  think  it  was  designed  for  that  primarily,  but  it  has 
the  happy,  secondary  effect  of  also  bringing  about  settlement  early 
in  the  case.  There  were  three  courts  that  had  early  neutral  evalua- 
tion before  the  implementation  of  the  Civil  Justice  Reform  Act,  and 
we  now  have  10. 

The  most  common  method  of  ADR  is  the  settlement  conference. 
This  is  generally  conducted  either  by  the  trial  judge — and  I've  al- 
ready made  my  comments  regarding  the  trial  judge  doing  that — or 
another  district  judge  doing  tnat  at  the  request  of  the  trial  judge, 
or  a  magistrate  judge,  or,  as  we  have  done  in  the  Northern  District 
of  Oklahoma,  and  other  courts  have,  too,  by  recruiting  attorneys  to 
come  in  and  conduct  these  conferences,  which  has  the  additional 
beneficial  effect  of  expanding  your  court  resources,  to  the  extent 
that  you  don't  have  a  judge  do  these. 

Generally,  they  are  conducted  on  what  we  call  a  two-track  proce- 
dure. The  litigation  of  the  case  goes  forward  while  the  settlement 
conference  is  conducted,  and  sometimes  it's  a  settlement  process. 
Mr.  Chairman,  I've  had  several  cases  where  it  has  taken  a  year  or 
two  in  a  settlement  effort  to  bring  around  resolution  of  the  case. 
Generally,  the  settlement  judge  will  suggest  a  settlement  figure 
and  uses  shuttle  diplomacy  to  go  back  and  forth  between  the  var- 
ious parties. 

The  next  method  of  dispute  resolution  is  mediation,  which  is  very 
similar  to  the  settlement  conference,  except  that,  instead  of  judges, 
ordinarily  private  lawyers  are  used.  Sometimes  they  are  paid,  and 
they  usually  do  not  sugg:est  a  settlement  figure. 

Several  courts  have  implemented  a  settlement  week  which  is 
pretty  much  self-explanatory.  They  put  in  lawyers  to  do  settlement 
conferences.  The  lawyers  often  do  multiple  settlement  conferences 
within  the  course  of  tne  week. 
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The  minitrial  is  a  procedure  whereby  the  lawyers  try  the  case  to 
the  cHents  with  a  neutral,  independent  party  there,  and  then  the 
clients  and  the  neutral  party  get  together  and  try  to  reach  a  com- 
promise. We  had  one  court  that  was  doing  this  before  the  Civil  Jus- 
tice Reform  Act;  we  now  have  10. 

Michigan  has  used  a  rather  novel  program  which  they  call  "case 
valuation."  They  have  three  attorneys  that  value  each  case.  You 
have  one  from  the  plaintiffs'  bar,  one  from  the  defense  bar,  and  one 
that  they  pick.  They  get  together.  There  is  a  nonadversarial  pres- 
entation. They  try  to  reach  an  agreement  that  way. 

The  next  method,  and  one  which  is  becoming  more  widely  used 
is  the  summary  jury  trial.  Mr.  Chairman,  there  are  two  kmds  of 
summary  jury  trials  which  I'll  deem  the  traditional  summary  jury 
trial  and  the  modified  summary  jury  trial.  There  has  been  voiced 
to  me  several  objections  to  the  traditional  trial,  which  really  is 
nothing  more  than  the  lawyers  coming  in  to  a  jury  of  six  or  eight 
and  summarizing  the  entire  case,  including  the  evidence.  The  criti- 
cisms have  been  that  if  one  side  or  the  other  has  to  determined  not 
to  settle  the  case  at  that  point,  it  enables  them  to  hide  behind  the 
log,  so  to  speak,  and  not  reveal  their  best  evidence,  while  they  still 
get  the  benefit  of  learning  the  other  side's  tactics  and  strategy. 

In  addition,  there  has  been  some  criticism  that  by  not  having  the 
witnesses  there  the  credibility  of  the  witnesses  cannot  be  tested  by 
the  jury,  and  the  result  is  not  as  reliable. 

And,  finally,  the  criticism  has  been  that  the  more  flamboyant  at- 
torneys seems  to  have  an  advantage  over  those  that  have  a  more 
reserved  style. 

The  modified  version,  we  allow  one  to  three  witnesses.  It  still 
takes  just  1  day.  Instead  of  having  it  called  off  the  trial  docket,  we 
have  the  case  referred  from  a  settlement  conference.  The  opening, 
closing,  and  evidentiary  presentation  is  segregated  for  the  benefit 
of  the  jury.  We  had  12  courts  before;  we  now  have  13  courts,  and 
I  would  expect  the  summary  jury  trial  procedure  to  expand  beyond 
that. 

Mr,  Hughes.  I  wonder  if  you  could  just  conclude  for  us  in  just 
the  next  minute? 

Judge  Wagner.  Yes,  I  will,  Mr.  Chairman. 

Judge  Schwarzer  has  talked  about  arbitration,  and  I  believe 
that's  about  all  I  have,  sir,  unless  you  have  questions. 

Mr.  Hughes.  Thank  you.  Judge  Wagner. 

[The  prepared  statement  of  Judge  Wagner  follows:] 
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Prepared  Statement  of  John  Leo  Wagner,  U.S.  Magistrate/Judge, 
District  Court  for  the  Northern  District  of  Oklahoma,  on 
Behalf  of  the  Judicial  Conference  of  the  United  States 

Mr.  Chainnan: 

I  am  Magistrate  Judge  John  Leo  Wagner  of  the  United  States  District  Court  for 
the  Northern  District  of  Oklahoma.  I  appear  before  you  as  a  representative  of  the 
Judicial  Conference,  which  is  the  poUcy  making  body  of  the  judiciary,  to  report  the  status 
of  ADR  procedures  in  the  federal  courts  and  to  describe  the  additional  ADR  initiatives 
which  are  being  undertaken  as  a  result  of  the  Civil  Justice  Reform  Act. 

ALTERNATIVE  DISPUTE  RESOLUTION  PROGRAMS  BEFORE  THE  CJRA 

Judicial  use  of  Alternative  Dispute  Resolution  (ADR)  programs  was  firmly 
grounded  in  the  federal  courts  even  before  the  adoption  of  the  Civil  Justice  Reform  Act 
(CJRA).  Prior  to  the  CJRA,  at  least  thirty-six  (36)  federal  district  courts  had  adopted 
some  type  of  alternative  dispute  resolution  program.  (See  Exhibit  I  attached).  Faced  with 
the  pressures  caused  by  burgeoning  civil  case  dockets,  courts  looked  to  alternatives  to  the 
normal  litigation  route.  The  courts  soon  recognized  that  in  addition  to  a  docket  control 
mechanism,  ADR  programs  had  intrinsic  value;  they  often  bring  better  results  for  litigants 
than  trials.  ADR  programs  offer  an  alternative  to  the  winner-take-all  result  of  the  trial; 
often  settlements  can  be  structured  so  that  all  parties  are  satisfied  with  the  outcome. 

There  are  several  basic  types  of  judicial  ADR  models  which  the  courts  have 
modified  to  suit  their  individual  needs.  Some  courts  use  outside  attorneys  to  mediate 
disputes,  others  use  court  personnel  such  as  judges  or  magistrate  judges  to  hold  settlement 
conferences.      Some  courts  have  mandatory  programs,  while  others  have  voluntary 
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participation.  In  most  courts  the  mediators  serve  eto  bono,  but  in  some  the  parties  pay 
for  their  services.  Most  of  the  ADR  programs  require  that  a  person  with  full  settlement 
authority  be  present. 

As  a  general  rule,  it  is  only  civil  cases  that  are  assigned  to  an  ADR  program.  In 
the  Northern  District  of  Oklahoma,  we  have  experimented  by  conducting  settlement  or 
Early  Neutral  Evaluation  conferences  in  criminal  cases,  but  these  efforts  were  not 
successful. 

In  at  least  one  court,  a  case  may  be  assigned  to  more  than  one  program.  If  court- 
annexed  arbitration  fails,  the  case  may  then  be  assigned  to  a  settlement  conference.  If 
settlement  is  still  not  reached,  it  may  then  be  sent  to  a  summary  jury  trial. 

The  basic  ADR  models  that  were  in  place  in  the  district  courts  before  the  adoption 
of  the  CJRA  are: 

Early  Neutral  Evaluation  CENE1  In  this  program,  the  parties  meet  early  in  the  case 
process  with  a  private  attorney,  who  is  an  expert  in  the  subject  matter  of  the  dispute,  and 
present  each  side  of  the  dispute.  The  evaluator  then  identifies  the  issues  and  assesses  the 
strengths  and  weaknesses  of  each  position.  Settlement  is  not  the  main  goal  of  this 
program,  although  it  is  expected  that  ENE  will  foster  settlement.  The  evaluator  may 
suggest  more  meetings,  or  suggest  a  discovery  plan.  Generally,  civil  cases  that  seek 
monetary  relief  rather  than  equitable  relief  are  included  in  the  ENE  program. 

Three  districts  had  an  ENE  program  in  effect  before  the  CJRA  was  adopted. 
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Settlement  Judge  The  settlement  conference  is  the  most  common  form  of  ADR. 
Because  this  is  the  most  widely  used  program,  there  are  many  variations  from  court-to- 
court.  The  conference  can  take  place  at  any  time  during  the  litigation  process;  before 
discovery  or  on  the  eve  of  trial.  In  some  courts  settlement  conferences  are  assigned  to 
a  designated  "settlement  judge"  or  "settlement  magistrate  judge,"  in  others  to  any  judge 
other  than  the  assigned  judge  in  the  case.  Still  in  others,  cases  are  assigned  out  to  an 
attorney  or  panel  of  attorneys.  The  "settlement"  judge  appraises  the  case  and  the  chances 
of  winning  a  jury  verdict,  and  usually  suggests  a  settlement  figure. 

Few  realize  the  true  function  of  a  settlement  conference.  Properly  viewed,  the 
primary  function  should  not  be  to  achieve  a  reduction  in  the  court's  docket.  Rather,  the 
main  thrust  of  a  settlement  conference  should  be  to  provide  the  parties  to  the  litigation 
with  an  optimum  result.  The  goal  should  be  to  provide  the  parties  with  a  resolution  of 
their  dispute  in  a  manner  that  is  efficient,  economical,  and  at  least  marginally  satisfactory 
to  both  sides.  If  the  parties  leave  the  settlement  conference  believing  that  they  received 
a  "fair  deal,"  the  result  will  ordinarily  be  better  than  the  parties  are  likely  to  receive  at 
trial.  Parties  often  accept  a  settlement  judge's  risk  analysis  and  case  evaluation  because 
it  has  the  earmark  of  objectivity. 

Judicially  conducted  settlement  conferences  can  be  very  effective,  but  Jilso  take 
considerable  time.  The  trend  is  away  from  judges  conducting  all  settlement  conferences 
themselves,  and  towards  court-annexed  settlement  conference  programs.  In  the  Northern 
District  of  Oklahoma,  we  have  recruited  practicing  attorneys  to  conduct  settlement 
conferences  as  "adjunct  settlement  judges."  These  lawyers  are  trained  in  a  special  seminar 
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put  on  by  the  court,  and  agree  to  conduct  one  settlement  conference  per  month  for  one 
year  on  an  unpaid  basis.  At  the  end  of  the  year  term,  they  have  the  option  to  request 
reappointment.  Almost  all  have  repeatedly  sought  such  reappointment,  and  some  have 
served  continuously  for  over  four  years.  Practicing  attorneys  have  enthusiastically  accepted 
the  use  of  these  "Adjunct  Settlement  Judges  (ASJs),"  who  are  not  assigned  to  a  case 
unless  all  parties  consent.  The  demand  for  ASJs  has  steadily  escalated  and  we  have 
quadrupled  the  number  of  ASJs  in  our  program  from  six  (6)  to  twenty-five  (25). 

Seven  districts  had  some  form  of  "Settlement  Judge"  program  before  the  adoption 
of  the  CJRA. 

Mediation  Mediation  programs  provide  the  parties  with  trained  neutral  mediators, 
generally  attorneys,  to  assist  the  parties  to  resolve  their  dispute  consensually  and  reach  a 
negotiated  settlement.  The  mediator  works  with  the  parties  to  discern  the  underlying 
issues  in  the  case,  attempting  to  understand  what  the  panies  reaUy  want  out  of  the  suit. 
This  program  offers  the  opportunity  to  craft  creative  solutions.  All  discussions  are 
confidential;  the  assigned  judge  is  only  notified  if  the  case  is  settled.  The  process  is  non- 
binding  unless  settlement  is  reached.  In  some  districts,  the  court  assigns  a  mediator;  in 
others,  the  parties  choose  the  mediator.  While  it  is  more  common  for  a  single  mediator 
to  conduct  the  proceeding,  in  a  few  districts,  one  mediator  is  chosen  from  both  the 
plaintiffs  bar  and  the  defendant's  bar. 

Mediation  programs  were  in  effect  in  six  district  courts  prior  to  the  CJRA. 
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Settlement  Week  "Settlement  Week"  is  the  name  given  for  a  particular  time  period 
(i.e.,  usuaUy  one  or  two  weeks)  set  aside  by  the  court  for  the  mediation  of  several  pending 
cases.  Used  as  a  mechanism  to  address  those  cases  that  have  been  pending  a  long  time 
(discovery  usually  complete),  the  court  suspends  its  regular  trial  schedule  to  focus  on  a 
group  of  civil  cases.  Typically  mediated  by  volunteer  attorneys,  the  cases  are  returned  to 
the  trial  calendar  if  they  £ire  not  settled.  Sometimes  courts  hold  a  settlement  week  more 
than  one  time  a  year;  sometimes  it  is  just  a  day,  rather  than  a  week;  and  in  one  court,  it 
is  a  day  set  aside  every  week  for  settlement. 

Prior  to  the  CJRA,  two  districts  were  running  Settlement  Week  programs. 

Case  Valuation  Generally  used  in  civil  cases  in  which  only  a  monetary  award  is 
sought,  the  case  valuation  program  gives  the  parties  an  advisory  award  on  the  settlement 
value  of  the  case.  At  the  end  of  or  close  to  the  end  of  discovery,  appropriate  cases  are 
referred  to  a  panel  of  three  mediators  -  one  from  the  plaintiff's  bar,  one  from  the 
defendant's  bar,  and  one  neutral.  Prior  to  this  non-adversarial  proceeding,  the  parties' 
counsel  submit  written  summaries  of  the  case  with  supporting  evidence.  At  the  hearing, 
the  attorneys  make  a  brief  presentation  with  supporting  evidence.  This  programs  differs 
from  mediation  in  that  the  neutral  does  not  participate  in  discussions  with  the  litigants. 
The  panel  then  makes  a  valuation  of  the  case,  which  becomes  the  judgment,  unless  the 
parties  object. 

Two  districts  had  Case  Valuation  programs  before  the  CJRA  was  adopted. 
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Minitrials  or  Minihearings  Used  in  commercial  litigation  matters,  minitrials  and 
minihearings  are  private  proceedings  where  each  party  makes  a  brief  presentation  of  its 
case  to  a  representative  from  each  side  with  authority  to  settle.  Referrals  to  this  program 
are  by  consent  of  the  parties,  and  the  panics  arrange  and  pay  for  the  process.  In  the 
minitrial  program,  there  is  usually  a  third-party  neutral  present  also.  Although  termed 
minitrial,  these  proceedings  do  not  involve  a  judge  or  jury.  The  process  takes  a  couple 
of  days,  and  after  the  case  is  presented,  the  party  representatives  meet  to  try  to  settle  the 
matter.    The  neutral  may  offer  an  advisory  opinion. 

Prior  to  the  CJRA,  at  least  one  district  had  a  Minitrial  program,  and  a  number  of 
courts  had  experimented  with  the  procedure. 

Summary  Jury  Trials  The  summary  jury  trial  takes  place  before  a  judge  or 
magistrate  judge  and  a  six-member  advisory  jury,  that  is  paid  the  same  fees  as  petit  jurors. 
The  evidence  is  presented  to  the  jury  by  the  attorneys  and  usuaDy  no  witnesses  are  called. 
Each  side  is  given  approximately  one  hour  to  present  its  case.  The  jury  returns  a  non- 
binding  advisory  verdict,  or  if  the  jury  cannot  reach  a  verdict,  each  juror  is  asked  which 
side  he  or  she  favored,  and  why.  Scheduled  after  other  settlement  efforts  have  failed,  this 
program  is  most  often  used  in  those  complicated  cases  where  a  lengthy  trial  is  expected. 

This  procedure  has  been  criticized  by  practicing  lawyers  for  three  reasons:  First, 
it  invites  an  attorney  who  has  decided  not  to  settle  the  case  to  "lay  behind  the  log"  and 
keep  the  "smoking  gun"  aspect  of  the  case  in  reserve  for  the  "real"  trial  to  come.  At  the 
same  time  the  opposition's  trial  approach  is  discovered.    Second,  if  no  witnesses  are 
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presented  "live"  to  the  jury,  the  parties  often  put  little  confidence  in  the  outcome  of  the 
summary  jury  trial  proceeding,  because  the  jury  never  had  an  opportunity  to  evaluate  the 
credibility  of  the  witnesses.  Third,  it  is  thought  that  the  traditional  summary  jury  trial 
procedure  gives  an  advantage  to  lawyers  with  a  charismatic  style  over  those  whose  method 
of  presentation  is  more  reserved. 

In  contrast,  the  Northern  District  of  Oklahoma  offers  what  we  call  a  "modified" 
summary  jury  trial  procedure.  Summary  jury  trials  are  conducted  upon  the 
recommendation  of  a  settlement  judge  or  an  adjunct  settlement  judge  after  the  settlement 
conference.  In  the  "modified"  version,  we  normally  permit  the  live  presentation  of  one  to 
three  witnesses  before  the  jury.  In  addition,  the  opening  statement,  presentation  of 
evidence,  and  closing  argument  of  the  lawyers  are  segregated  and  identified  separately  for 
the  jury. 

Although  we  occasionally  conduct  summary  jury  trials  on  an  advisory  basis,  the 
Northern  District  has  adopted  a  preference  for  summary  jury  trials  where  the  parties  have 
stipulated  to  settle  the  case  based  on  the  verdict  of  the  summary  jury  within  certain  doUar 
ranges.  In  other  words,  if  in  a  settlement  conference  the  defendant  offers  to  pay 
$100,000.00  to  settle  the  case  and  the  plaintiff  demands  $200,000.00,  the  settlement  judge 
can  suggest  that  the  case  go  to  a  determinative  summary  jury  trial.  The  parties  would 
then  enter  into  a  stipulation  to  settle  the  case  between  $100,000.00  and  $200,000.00.  They 
agree  that  the  final  settlement  figure  will  be  determined  by  the  verdict  obtained  in  the 
summary  jury  trial.  If  there  is  a  defense  verdict  returned,  the  defendant  nevertheless  pays 
the  last  offer  of  $100,000.00.    If  there  is  a  million  dollar  plaintiffs  verdict  returned,  the 
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plaintiff  still  settles  the  case  for  the  last  demand  of  $200,000.00.  If  the  summary  jury 
returns  a  verdict  between  $100,000.00  and  $200,000.00,  the  parties  settle  for  whatever 
that  amount  is. 

This  procedure  has  been  invoked  on  a  number  of  occasions  with  remarkable 
success.  However,  summary  jury  trials  are  still  relatively  scarce  in  Tulsa  federal  court 
because  most  cases  reach  closure  at  the  settlement  conference. 

Twelve  districts  were  using  Summary  Jury  Trials  before  the  CJRA  was  adopted. 

Arbitration  The  arbitration  program  involves  the  mandatory  or  voluntary  referral 
of  selected  cases  to  a  hearing  for  an  advisory  judgment  on  the  merits.  Chapter  44, 
sections  651  through  658  of  Title  28,  United  States  Code,  provides  statutory  authorization 
for  the  court-annexed  arbitration  programs.  Ten  district  courts  are  authorized  to  have 
mandatory  arbitration  programs,  and  ten  district  courts  are  authorized  to  have  voluntary 
arbitration  programs.    (See  Exhibit  II). 

Judge  Schwarzer  of  the  Federal  Judicial  Center  will  address  the  arbitration 
programs  in  greater  detziil. 

Appellate  Courts 

In  addition  to  the  district  courts,  some  of  the  federal  appellate  courts  have  had 
settlement  programs  for  a  number  of  years.  Starting  with  the  Second  Circuit's  Civil 
Appeals  Management  Program  (CAMP)  in  the  1970s,  several  appellate  courts  have 
experimented  with  mediation  programs.  There  are  now  active  mediation  programs  in  the 
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First,  Second,  Sixth,  Eighth,  and  Tenth  Circuits.  The  pre-argument  conference  attorneys, 
who  are  court  personnel,  confer  with  counsel  prior  to  the  filing  of  the  appellate  briefs  to 
pursue  resolution  of  the  appeal  without  judicial  involvement  Depending  on  the 
geographical  make-up  of  the  various  circuits,  the  conferences  are  either  conducted  in 
person  or  by  telephone.  The  programs  have  been  successful,  and  other  circuits  are 
planning  to  implement  similar  programs. 

Unlike  those  circuits  that  use  court  personnel  to  mediate  appeals,  the  District  of 
Columbia  has  a  mediation  program  that  enlists  the  aid  of  the  local  bar  to  mediate  appeals. 
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The  Civil  Justice  Reform  Act  as  it  Relates  to  ADR 

The  Civil  Justice  Reform  Act  of  1990  requires  each  United  States  district  court  to 
study  its  caseload  and  design  a  civil  justice  expense  and  delay  reduction  plan  (hereinafter, 
"plan").  The  statute  declares  that  the  purposes  of  each  plan  are  "to  facilitate  deliberate 
adjudication  of  civil  cases  on  the  merits,  monitor  discovery,  improve  litigation  management 
and  ensure  just,  speedy,  and  inexpensive  resolutions  of  civil  disputes". 

The  Civil  Justice  Reform  Act  lists  ADR  as  one  of  its  six  key  principles.  Indeed, 
the  introductory  portion  of  the  Act  identifies  aspecu  of  effective  litigation  management 
programs  and  includes  the  "utilization  of  alternative  dispute  resolution  programs  in 
appropriate  cases."  Section  102(5)(D).  The  Act  requires  each  court  to  consider  inclusion 
in  its  plan  certain  guidelines  of  litigation  management.  Among  these  is  the  "authorization 
to  refer  appropriate  cases  to  alternative  dispute  resolution  programs  that-(A)  have  been 
designed  for  use  in  a  district  court;  or  (B)  the  court  may  make  available,  including 
mediation,  minitrial,  and  summary  jury  trial."  Section  473(a)(6).  In  addition,  the  Act 
directs  the  court  to  consider  "a  neutral  evaluation  program  for  the  presentation  of  the 
legal  and  factual  basis  of  a  case  to  a  neutral  court  representative  selected  by  the  court  at 
a  nonbinding  conference  conducted  early  in  the  litigation."   Section  473(b)(4). 

Thus,  under  the  Act,  each  court  should  consider  instituting  alternative  dispute 
resolution  techniques  that  best  suit  the  preferences  of  the  bench,  bar,  and  interested  pubbc 
in  the  district.  A  significant  factor  in  reducing  cost  and  delay  is  any  step  toward 
disposition  of  a  case  without  trial.    Such  measures  might  be  court-wide,  such  as  early 
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neutral  evaluation,  mediation,  arbitration,  minitrial,  or  summary  jury  trial;  or  they  may  be 
case-specific,  such  as  the  means  of  facilitating  settlement  negotiation  (for  example, 
requiring  a  representative  with  authority  to  bind  the  party  to  attend  any  settlement 
conference  held). 

Pilot  Courts.  Demonstration  Courts,  and  Eariv  Implementation  Districts 

The  Act  requires  the  implementation  of  civil  justice  expense  and  delay  reduction 
plans  in  all  district  courts  within  three  years  following  enactment.  Each  court  may  develop 
its  own  plan  or  adopt  a  model  plan  to  be  developed  by  the  Judicial  Conference.  Although 
the  statute  does  not  mandate  the  components  of  each  plan,  it  does  set  forth  six  principles 
and  six  techniques  of  litigation  management  and  cost  and  delay  reduction  which  courts 
must  consider,  and  suggests  several  techniques  to  be  used  in  designing  the  plans.  In  some 
courts  -  those  designated  as  pilot  courts  ~  the  statute  establishes  experimental  techniques 
to  be  implemented.  ADR  is  such  a  technique,  and  it  figures  prominently  in  the  statute 
and  the  plans  submitted  to  date. 

The  Act  requires  the  Judicial  Conference  to  conduct  pilot  programs.  The  Act 
specifies  that  ten  courts  must  be  designated  as  pilot  courts,  five  of  which  must  encompass 
major  metropolitan  areas.  These  pilot  courts  must  include  all  six  principles  of  litigation 
management  and  cost  and  delay  reduction  set  forth  in  Section  473(a)  of  the  Act,  including 
ADR. 

In  addition,  there  are  five  demonstration  districts,  which  are  specifically  named  in 
the  Act.    The  Act  mandates  that  three  of  the  demonstration  districts  experiment  with 
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various  methods  of  reducing  cost  and  delay,  including  ADR  techniques. 

A  third  category  established  by  the  Act  is  the  Early  Implementation  District  (EID) 
program.  These  districts  had  to  implement  their  plans  by  December  31,  1991.  The 
statute  does  not  specify  which  principles  and  techniques  are  to  be  incorporated  within 
these  plans. 

Adoption  of  Civil  Justice  Expense  and  Delay  Reduction  Plans 

Thirty-four  district  courts  adopted  civil  justice  cost  and  delay  reduction  plans  on  or 
before  December  31,  1991,  the  statutory  deadline  for  pilot  courts  and  courts  seeking 
designation  as  Early  Implementation  Districts  ("EIDs").  These  courts  include  ten  pilot 
courts  and  twenty-four  EIDs,  of  which  four  are  demonstration  courts.  Demonstration 
districts  are  to  experiment  with  various  litigation  management  programs,  including  ADR. 
A  chart  listing  the  courts  which  have  adopted  plans  is  attached  as  Exhibit  IE. 

A  review  of  the  thirty-four  Civil  Justice  Reform  Act  cost  and  delay  reduction  plans 
adopted  reveals  that  almost  every  court  in  the  group  has  or  will  soon  have  in  place  some 
form  of  ADR.  Thirty-three  of  the  courts  have  included  some  form  of  ADR  or  encourage 
use  of  ADR  procedures  in  their  plans,  and  a  majority  of  those  courts  have  or  will  have 
multiple  ADR  programs.  Only  the  ten  pilot  courts  were  required  to  include  some  form 
of  ADR  in  their  plans.  A  chart  listing  the  different  types  of  ADR  included  in  the  plans 
is  attached  as  Exhibit  IV.  To  summarize  the  information  contained  in  this  chart,  a  review 
of  the  thirty-four  plans  reveals  that  the  courts  will  implement  a  wide  variety  of  ADR 
techniques  in  satisfying  the  mission  statement  of  this  legislation.    At  least  ten  different 
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types  of  ADR  will  be  implemented  in  these  courts,  categorized  as  follows: 

1.  voluntary  mediation:  20  courts 

2.  non-binding  arbitration:  13  courts 

3.  summary  jury  trials:  13  courts 

4.  early  neutral  evaluation  (ENE):  10  courts 

5.  settlement  conferences:  10  courts 

6.  minitrials:  10  courts 

7.  special  masters:  4  courts 

8.  settlement  week  or  settlement  judge:  4  courts 

9.  settlement  negotiations:  3  courts 
10.       trial  before  magistrate  judges:  1  court 

In  addition,  ten  courts  stated  their  general  intention  to  implement  ADR  techniques, 
without  specifying  which  techniques  would  be  adopted. 

To  truly  assess  the  impact  of  the  CJRA  on  the  implementation  of  ADR  techniques 
in  the  federal  district  courts,  we  compare  the  plans  submitted  by  the  thirty-four  courts 
against  the  list  of  programs  existing  prior  to  the  enactment  of  CJRA.  Of  the  thirty-four 
courts,  sixteen  had  previously  existing  local  rules  adopting  some  form  of  ADR.  Of  those 
sixteen,  all  will  expand  their  programs.  Most  will  significantly  expand  their  ADR  programs 
by  broadening  the  scope  of  their  ADR  program,  adding  new  types  of  techniques  to  what 
already  had  been  established.  For  example,  the  Northern  District  of  California,  which  has 
in  place  local  rules  to  provide  for  early  neutral  evaluation,  settlement  conferences,  and 
voluntary  arbitration,  will  consider  adding  summary  jury  trials,  special  masters,  and  private 
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ADR,  as  well  as  a  pUot  mediation  program.  The  widespread  dissemination  of  information 
about  ADR  options  that  the  court  provides  also  is  an  important  element  of  the  court's 
plan.  Another  example  is  the  Northern  District  of  Indiana,  which  has  a  local  rule 
generally  providing  for  ADR  in  the  court.  That  court's  plan  proposes  the  implementation 
of  settlement  conferences  and  early  neutral  evaluation,  and  proposes  cautious 
experimentation  with  the  more  costly  minitrials  and  summary  jury  trials.  A  third  example 
is  the  District  of  Kansas,  which  has  a  local  rule  providing  for  settlement  conferences.  That 
district  will  supplement  its  ADR  programs  by  encouraging  the  resolution  of  disputes 
through  mediation,  minitrials,  summary  jury  trials,  and  arbitration. 

Only  a  few  courts  indicate  that  they  will  rely  on  such  expansion  of  already  existing 
techniques.  One  aspect  of  such  expansion  would  be  accomplished  by  promotional  effort 
directed  to  the  court  community,  including  education  for  the  bar  membership. 

Seventeen  courts  which  had  no  previously  established  ADR  program  will  implement 
ADR  as  a  direct  result  of  CJRA.  Five  of  the  couru  in  this  category  are  pilot  courts. 
Most  of  these  courts  have  ambitious  plans  to  implement  more  than  one  technique  of 
ADR.  Examples  from  this  category  would  include:  the  District  of  Massachusetts,  which 
will  encourage  settlement,  minitrials,  summary  jury  trials,  and  mediation;  the  Western 
District  of  Tennessee  (a  pilot  court),  which  will  aaively  urge  the  use  of  early  neutral 
evaluation,  settlement  conferences,  minitrials,  and  mediation,  and  explore  the  cost- 
effectiveness  of  summary  jury  trials;  the  Southern  District  of  Texas  (a  pilot  court),  which 
will  implement  mediation,  minitrials,  summary  jury  trials,  arbitration,  and  other  ADR 
procedures;  the  District  of  Utah  (a  pilot  court),  which  will  experiment  with  mediation, 
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arbitration,  minitrials,  and  summaiy  jury  trials;  and  the  Eastern  District  of  Wisconsin  (a 
pilot  court),  which  will  implement  settlement  conferences,  special  masters,  early  neutral 
evaluation,  mediation,  arbitration,  and  other  ADR  procedures. 

Out  of  the  thirty-four  courts  which  submitted  plans,  only  one  court  rejected  the 
concept  of  ADR  for  the  present  time. 

Qearly,  the  enactment  of  CJRA  will  have  a  significant  and  profound  impact  on 
ADR  programs  at  the  federal  district  court  level.  A  heightened  awareness  of  the  variety 
of  techniques  available  for  experimentation,  as  well  as  an  enhanced  sensitivity  to  the 
benefit  of  such  programs,  to  both  the  judiciary  and  the  public,  should  result  from  the 
creative  implementation  of  these  programs.  The  courts,  the  bar,  and  the  htigants  will 
derive  great  benefit  from  the  progressive  posture  taken  by  these  districts.  We  are 
confident  that  these  new  ideas  to  streamline  the  pretrial  process  can  be  implemented  in 
such  a  manner  as  to  preserve  the  fair  and  open  nature  of  our  courts. 
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EXHIBIT    1(1) 


COURT-SPONSORED  ALTERNATIVE  DISPUTE  RESOLUTION  PROGRAMS 


EARLY  NEUTRAL  EVALUATION 


Nonhem  District  of  California 
Eastern  District  of  California 


District  of  Columbia 


SETTLEMENT  XUDGE  OR  MAGISTRATE  JUDGE 


Northern  District  of  California 
District  of  Connecticut 
District  of  Idaho 
District  of'  Kansas 


Northern  District  of  Oklahoma 
Western  District  of  Oklahoma 
Middle  District  of  Tennessee 


MEDIATION 


District  of  Columbia 
District  of  Connecticut 
Middle  District  of  Florida 


Eastern  District  of  Pennsylvania 
Western  District  of  Washington 
Eastern  District  of  Washington 


Southern  District  of  Ohio 


SETTLEMENT  WEEKS 

Northern  District  of  West  Virginia 


Western  Distn'ct  of  Michigan 


CASE  VALUATION 


Eastern  District  of  Michigan 


ARBITRATION 


Pilot  Protrrams  (Mandatorvl: 

Northern  District  of  California 
Middle  District  of  Florida 
Western  District  of  Michigan 
Western  District  of  Missouri 
District  of  New  Jersey 


Eastern  District  of  New  York 
Middle  District  of  North  Carolina 
Western  District  of  Oklahoma 
Eastern  District  of  Pennsylvania 
Western  District  of  Texas 
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EXHIBIT    1(2; 


Pilot  Programs  ("Voluntary'): 

District  of  Arizona 
Middle  District  of  Georgia 
Western  District  of  Kentucky 
Northern  District  of  New  York 
Western  District  of  New  York 

Other  Programs: 

Eastern  District  of  California 


Northern  District  of  Ohio 
Western  District  of  Pennsylvania 
District  of  Utah 
Western  District  of  Virginia 
Western  District  of  Washington 


Southern  District  of  Ohio 


MINI-TRIALS  AND  MINI-HEARINGS 
Western  District  of  Michigan 


SUMMARY  JURY  TRIALS 


Central  District  of  Illinois 
Northern  District  of  Indiana 
Southern  District  of  Indiana 
Eastern  District  of  Kentucky 
Western  District  of  Kentucky 
Western  District  of  Michigan 


Northern  District  of  Ohio 
Southern  District  of  Ohio 
Northern  District  of  Oklahoma 
Western  District  of  Oklahoma 
Middle  District  of  Pennsylvania 
Middle  District  of  Tennessee 
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EXHIBIT  II 


ARBITRATION  COURTS 


MANDATORT  REFERRAL  TO  ARBITRATION 

Eastern  District  of  Pennsylvania 
Northern  District  of  California 
Middle  District  of  Florida 
Middle  District  of  North  Carolina 
District  of  New  Jersey 
Western  District  of  Oklahoma 
Western  District  of  Texas 
Western  District  of  Michigan 
Western  District  of  Missouri 
Eastern  District  of  New  York 

VOLUNTARY  REFERRAL  TO  ARBITRATION 

Middle  District  of  Georgia 

District  of  Arizona 

Western  District  of  Kentucky 

Northern  District  of  New  York 

Western  District  of  New  York 

Western  District  of  Pennsylvania 

Northern  District  of  Ohio 

Western  District  of  Virginia 

District  of  Utah 

Western  District  of  Washington 
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EXHIBmU 

05/15/92 

Status  of  Advisfwy  Gronp  Reports  and 
Cost  and  Delay  Reduction  Plans 

Final  Reports  and  Plans  Adopted  Bv  December  31.  1991:    Candidates  for  EarW 
Implementation  District  Qualification 

The  following  reflects  the  final  reports  and  plans  which  were  adopted  by 
December  31,  1991  and  submitted  to  the  Administrative  Office  to  date.   All  final 
reports  and  plans  have  been  received  fi-om  the  pilot  courts.   The  ten  pilot  courts  are 
highlighted  in  bold.   These  courts  are  candidates  for  qualification  as  Early 
Implementation  Districts  subject  to  review  by  respective  circuit  councils  and  the  Judicial 
Conference  of  the  United  States. 

1.  Alaska 

2.  Arkansas  Eastern 

3.  California  Eastern 

4.  California  Northern  -  Demonstration  Court 

5.  California  Southern 

6.  Delaware 

7.  Florida  Southern 

8.  Georgia  Northern 

9.  Idaho 

10.  Illinois  Southern 

11.  Indiana  Northern 

12.  Indiana  Southern 

13.  Kansas 

14.  Massachusetts 

15.  Michigan  Western  •  Demonstration  Court 

16.  Montana 

17.  New  Jersey 

18.  New  York  Eastern 

19.  New  York  Southern 

20.  Ohio  Northern  -  Demonstration  Court 

21.  Oklahoma  Western 

22.  Oregon 

23.  Pennsylvania  Eastern 

24.  Tennessee  Western 

25.  Texas  Eastern 

26.  Texas  Southern 

27.  Utah 
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28.  Virgin  Islands 

29.  Virginia  Eastern 

30.  West  Virginia  Northern  -  Demonstration  Court 

31.  West  Virginia  Southern 

32.  Wisconsin  Eastern 

33.  Wisconsin  Western 

34.  Wyoming 


Missouri  Western  has  adopted  its  Demonstration  Court  program  but  does  not 
intend  to  adopt  an  early  implementation  Plan. 


Final  Reports  and  Plans  Adopted  After  December  31.  1991 

The  following  reflects  the  final  reports  and  plans  which  were  adopted  after 
December  31,  1991  and  submitted  to  the  Administrative  Office  to  date. 

Texas  Western  -  Report  only 
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EXHIBIT   IV 
Alternative  Dispute  Resolution  Profiles 
Alaska:  9th  Circuit 

Endorses  the  concept  of  ADR 

Arkansas  fEastern^:  8th  Circuit 

Will  inform  the  Bar  about  present  ADR  options 

ralifnrnia  (EasternV  9th  Circuit 

Established  a  panel  to  monitor  the  use  of  ENE,  Court-annexed  Arbitration  and 
other  ADR 
Encourages  ADR 


California  (Northern):  9th  Circuit 
Demonstration  Court 

ENE 

Non-binding  arbitration 

Settlement  Conference 

Summary  jury  trials  and  bench  trials 

Special  Masters 

Private  ADR 


California  (Southern):  9th  Circuit 
Pilot  Court 

Non-binding  mini  trial 

Summary  jury  trial  -  in  cases  with  less  than  $250,000  at  controversy  and  a 

likelihood  of  resolution 

Non-binding  arbitration /mediation in  all  even  numbered  contract  cases  and  tort 

cases  under  $100,000. 


Delaware:  3rd  Circuit 
Pilot  Court 

Voluntary  mediation 
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Voluntary  arbitration 

Florida  (Southern^:  11th  Circuit 

Voluntary  mediation 

Any  other  type  of  ADR  currently  available 


Georgia  (Northern):  11th  Circuit 
Pilot  Court 

Court-annexed  arbitration  -  mandatory /non-binding 
Mediation  option 
Special  masters 


lishU-  9th  Circuit 

Voluntary,  non-binding: 

Settlement  weeks  -  neutral  attorneys 

Arbitration  ~  where  the  amounts  in  controversy  are  less  than  $100,000. 

ENE 

Illinois  (Southern):  7th  Circuit 

A  plan  to  educate  the  Bar  in  ADR  alternatives 


Indiana  (Northern):  7th  Circuit 
Comparison  District 

Private  settlement  negotiations  encouraged 

Mini  trials 

Summary  jury  trials 

Hosted  settlement  conference 

ENE 


Indiana  (Southern):  7th  Circuit 

Encourage  settlement 
Publicize  and  educate  Bar  in: 

ENE 

Mediation 
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Arbitration 
Mini-hearings 
Summary  jury  trials 


Kansas:  10th  Circuit 
Comparison  District 

Extra  judicial  proceedings  encouraged 

Mediation 

Mini  trials 

Summary  jury  trials 

Settlement  conferences 

Other  ADR  procedures 


Massachusetts:  1st  Circuit 

Encourages: 

Settlement 
Mini  trials 
Summary  jury  trials 
Mediation 


Michigan  (Western):  7th  Circuit 

Strengthen  existing  ADR  procedures 

Mflniana:  9th  Circuit 

Judicial  Officer  must  consider  settlement  conferences 
Mediation  with  mediators  coming  from  a  court  established  list 

New  Jersey:  3rd  Circuit 

Arbitration 

Mediation,  mini  trials,  and  summary  jury  trials  with  outside  providers 
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New  York  (Eastern^  2nd  Circuit 
Comparison  District 

Court-annexed  arbitration  for  amounts  under  $100,000 

ENE 

Trials  before  Magistrate  Judges 

Settlement  conferences 

Special  Master 

Court-annexed  mediation 


New  York  (Southern):  2nd  circuit 
Pilot  Court 

Mandatory  court-annexed  mediation  for  cases  in  the  expedited  track 
Voluntary  court-annexed  arbitration 


Ohio  rNorthemV  6th  Circuit 
Demonstration  Court 

ENE  -  any  civil  cases 
Mediation  -  any  civil  cases 
Arbitration 
Summary  jury  trial 
Summary  bench  trial 
Other  ADR  procedures 


Oklahoma  (WestemV  10th  Circuit 
Pilot  Court 

Settlement  conference 
Mediation 

Court-annexed  arbitration 
Summary  jury  trial 

Oregon:  9th  Circuit 

Settlement  Judge 

Court-annexed  voluntary  mediation  program 

Other  local  ADR  services 
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Pynn'iv'vania/RasternV  3rd  Circuit 
Pilot  Court 

A  well  established  arbitration  and  mediation  program 

Any  other  ADR  method  purposed  by  the  panies  or  the  presiding  judge 

Tgnnf"-^**  (Western):  6th  Circuit 
Pilot  Coun 

ENE 

Settlement  conference 

Mini  trials 

Summary  jury  trials 

Mediation 

Texas  ^Southern):  5th  Circuit 
Pilot  Court 

Mediation 

Mini  trial 

Summary  jury  trial 

Arbitration 

Other  ADR  procedures 


Texas  (Eastern):  5th  Circuit 

Court-annexed  mediation 
Mini  trial 

Summary  jury  trial 
Other 


Utah:  10th  Circuit 
Pilot  Court 

Will  experiment  with: 
Mediation 
Arbitration 
Mini  trial 
Summary  jury  trial 
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Virgin  Islands:  3rd  Circuit 
Mediation 


West  Viryinia  (Northern):  4th  Circuit 
Demonstration  Coun 

Settlement  Weeks 


West  Virginia  (Southern):  4th  Circuit 
Mandatory  mediation 

Wisconsin  (Western):  4th  Circuit 

ENE 
Mediation 


Wisconsin  (Eastern):  7th  Circuit 
Pilot  Court 

Settlement  conference 

Special  Master 

ENE 

Mediation 

Arbitration 

Other  ADR  procedures 


Wyominp:  10th  Circuit 

Settlement  Conferences 

ADR  in  appropriate  circumstances 
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Mr.  Hughes.  Let  me  just  pick  up  on  something  that  you  said, 
Judge  Wagner,  about  the  judge,  when  he  weighs  in  at  settlement 
conference,  and  that  might  present  some  problems  if  the  matter  is 
resolved.  What's  so  wrong  with  that?  What's  so  wrong  with  a  judge 
early  on  becoming  familiar  with  a  case?  Doesn't  it  make  him  a  bet- 
ter case  manager  because  he  becomes  familiar?  Doesn't  he  bring  in, 
first  of  all,  the  attorneys,  who  often  do  not  talk  to  one  another 
about  a  case  seriously?  Doesn't  he  really  provide  the  forum  to  get 
right  into  the  nuts  and  bolts  of  trying  to  resolve  it? 

Judge  Wagner.  Yes,  Mr.  Chairman,  and  that's  not  what  I'm  re- 
ferring to  here.  I  think  it  is  very  beneficial  for  the  judge,  and  pref- 
erably the  trial  judge,  to  get  involved  early  in  the  case;  to  sit  down 
with  the  lawyers  and  help  manage  the  case,  and  become  aware  of 
the  case,  familiar  with  the  case,  and  involved  with  the  case. 

What  I'm  talking  about  here,  though,  is  in  the  context  of  a  settle- 
ment conference  where  the  parties  are  asked  to  reveal  confidential 
information  about  their  case,  about  their  client.  These  are  things 
that,  if  revealed  in  an  open  courtroom,  would  be  detrimental  to  the 
lawyers.  We  ask  the  lawyers  be  very  candid  with  these  settlement 
judges. 

The  purpose  is  to  get  at  the  underlying  interest.  What  is  driving 
the  lawsuit?  What  is  driving  this  litigation?  Grenerally,  there  is 
some  degree  of  emotional  content  that  drives  litigation.  Parties  are 
angry  or  they're  mad.  Most  civil  disputes  are  resolved  long  before 
they  hit  the  courthouse.  There  has  to  be  something  there.  The  set- 
tlement conference,  with  the  confidentiality  rules  that  we  set  up, 
is  designed  to  get  at  the  nut  of  it,  to  figure  out  the  motivation  of 
the  parties  and  the  underlying  interests,  which  oftentimes  are  not 
reflected  in  the  formal  pleadings  that  are  filed  with  the  court. 

To  give  that  kind  of  information  to  the  trial  judge,  I  think  in  ef- 
fect it  wouldn't  happen.  The  parties  would  not  be  candid  with  the 
trial  judge  because  they  would  be  afraid  that  what  they  tell  the 
trial  judge  would  come  back  and  bite  them  at  the  trial. 

Mr.  Hughes.  Well,  I  suspect  that — and  I  tried  cases  for  a  long 
time  myself — and  I  find  that  lawyers  will  still  hold  back.  If  they 
have  something  that  is  pretty  sensitive,  they'll  hold  it  back  and 
present  the  very  best  case  they  can  without  that.  It's  always  been 
my  experience,  however,  that  95  percent  of  the  cases  basically,  for 
whatever  time  it's  pending  before  adjudication,  it's  just  a  period  of 
time  where  you  see  a  lot  of  posturing;  nothing  is  done;  they  move 
on  to  other  things.  Those  firms  that  get  paid  by  the  pound  continue 
to  send  interrogatories  well  beyond  the  time,  in  my  judgment,  they 
should  be.  It's  only  when  a  judge  finally  sets  a  trial  date,  brings 
them  in  and  starts  to  talk  turkey  about  the  case,  that  I  find  it 
resolved. 

Have  I  missed  something  along  the  way? 

Judge  Wagner.  No,  Mr.  Chairman,  you've  hit  the  nail  right  on 
the  head.  Customarily,  what  we  do,  and  what  I  am  suggesting  be 
done  here,  is  that  a  case  be  set  down  either  for  early  neutral  valu- 
ation or  for  a  very  early  rule  16  status  conference;  that  the  case 
be  set  for  trial,  the  case  be  scheduled  for  discovery;  there  be  very 
active  management  of  the  case.  As  part  of  that  very  active  manage- 
ment, the  parties  be  asked:  Do  you  want  a  settlement  conference 
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in  this  case?  And  if  so,  when  is  the  best  time  to  do  it  for  this  par- 
ticular lawsuit? 

Mr.  Chairman,  I  schedule  those  things  immediately  at  the  rule 
16  conference  within  120  days  of  a  case  being  filed.  I  think  it  is 
a  way  to  move  the  case  along. 

Mr.  Hughes.  I'll  tell  vou,  I  commend  you.  I  wish  every  district 
did  the  same  thing.  We'd  be  in  much  better  shape. 

Judge  Schwarzer,  obviously  it  is  important  for  us  if  we  believe 
that  alternative  dispute  resolution  is  an  important  part  of  the  sys- 
tem today,  to  reauthorize  what  is,  in  essence,  chapter  44  of  the  law 
dealing  with  arbitration.  It  expires,  I  believe,  next  November. 

Judge  Schwarzer.  November  1993. 

Mr.  Hughes.  Right,  November  1993. 

Judge  Schwarzer.  Yes. 

Mr.  Hughes.  And  it's  your  belief,  and  the  belief  of  the  judiciary, 
that  we  should  not  just  extend  it  for  the  10  pilot  programs,  but  to 
all  the  districts  throughout  the  country? 

Judge  Schwarzer.  Well,  first,  it's  my  belief — and  I'm  speaking 
only  for  the  Federal  Judicial  Center.  Judge  Wagner  is  speaking  for 
the  Judicial  Conference. 

Mr.  Hughes.  I  understand. 

Judge  Schwarzer.  I'm  also  speaking  as  an  individual.  What 
we're  urging  you  to  do  is  to  extend  the  option  to  adopt  the  program 
to  all  districts.  No  district  would  be  required  to  do  so. 

Mr.  Hughes.  I  understand. 

Judge  Schwarzer.  They  should  have  the  right  to  do  it.  I  think 
that  failing  to  do  that  would  be  sending  a  signal  that's  quite  incon- 
sistent with  the  Civil  Justice  Reform  Act. 

Mr.  Hughes.  I  realize  that  we're  dealing  with  a  lot  of  districts 
that  believe  that  nobody  should  be  telling  them  what  to  do  in  their 
district,  but  what  is  so  wrong  with  mandating  it? 

I  remember  going  through  the  Pretrial  Services  Act  just  a  few 
years  ago,  and  when  the  probation  offices  got  involved  in  trying  to 
determine  whether  or  not  we  were  going  to  take  something  away 
from  the  probation  offices,  even  though  our  studies  showed  that  a 
separate  pretrial  service  office  made  sense,  was  much  more  effec- 
tive, and  the  Administrative  Office  of  the  U.S.  Courts  rec- 
ommended that,  we  have  had  some  difficult  times  attempting  to  get 
judges  to  accept  that. 

So  if  it's  good,  why  not  mandate  it? 

Judge  Schwarzer.  Well,  even  in  the  case  of  the  separation  of 
pretrial  services,  you  gave  us  an  option  in  the  sense  that  if  we 
didn't  do  it,  there  was  a  certain  amount  of  money  that  we  would 
not  receive. 

Mr.  Hughes.  Well,  yes,  but 

Judge  Schwarzer.  But  there  was  a  kind  of  an  option  that  was 
left. 

Mr.  Hughes.  We  always  have  that  option,  I  understand. 

Judge  Schwarzer.  Well,  there  are  two  problems  with  it.  No.  1, 
you  have  to  recognize  that  there  are  substantial  differences  in  cul- 
tures, in  the  way  the  districts  operate.  It's  not  a  uniform,  homo- 
geneous system.  I  think  it  works  best  if  you  permit  courts  to  take 
into  account  what  works  well  in  a  district.  If  you  have  a  district — 
for  example,  take  the  eastern  district  of  Virginia;  nobody  has  to 
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wait  to  go  to  trial  there.  It's  famous,  it  not  notorious,  for  its  "rocket 
docket." 

Well,  it  doesn't  make  a  whole  lot  of  sense  to  impose  mandatory 
court-annexed  arbitration  on  a  district  that's  working  well.  And  you 
could  find  other  examples  as  well. 

In  addition  to  that,  if  you  were  to  try  to  make  it  mandatory,  you 
would  raise  another  storm,  as  happened  when  the  original  Civil 
Justice  Reform  Act  was  introduced,  because  it's  another  onslaught 
on  judicial  discretion.  I  think  it's  important  to  protect  judicial  dis- 
cretion, but  to  give  judges  the  tools  with  which  to  manage  their 
cases  effectivel)^. 

If  you  authorized  it,  it  would  dovetail  with  the  existing  Civil  Jus- 
tice Reform  Act  provisions  which  require  some  districts  to  adopt, 
and  all  districts  to  consider,  ADR  methods,  and  it  would  give  them 
another  option  to  select.  There's  enough  of  a  mandatory  aspect  to 
the  Civil  Justice  Reform  Act  that  I  don't  think  it's  necessary  to 
mandate. 

Mr.  Hughes.  So  what  you're  saying  basically — and  I'm  not  in- 
clined to  disagree  with  you — ^is  that  it's  far  better  really  to  provide 
the  option  of  tools,  and  then  perhaps  develop  some  initiatives  to  try 
to  better  educate  and  inform;  provide  examples  of  where  it  has 
worked  in  other  areas,  which  is  another  concern  that  I  have. 

Judge  SCHWARZER.  Well,  we're  doing  a  lot  of  education.  We  will 
shortly  be  coming  out  with  a  litigation  management  manual  under 
the  Civil  Justice  Reform  Act,  which  will  really  encourage  and  help 
judges,  I  think,  to  be  more  effective  in  the  area  of  case  manage- 
ment. 

So  I  am  a  strong  believer  in  protecting  judicial  discretion,  but  to 
encourage  them  to  use  it  wisely  and  effectively. 

Mr.  Hughes.  I  am,  too,  as  a  matter  of  fact.  I  try  to  follow  the 
recommendations  to  the  Administrative  Office  of  the  U.S.  Courts, 
and  even  that  gets  us  into  trouble  from  time  to  time. 

[Laughter.] 

Mr.  Hughes.  Mr.  Chief  Justice,  what  can  we  do  at  the  Federal 
level  to  try  to  facilitate  alternative  dispute  resolution  mechanisms 
throughout  the  country?  What  role  is  there  for  us?  Is  there  a  role 
for  the  Federal  Government? 

Judge  MoYER.  I  think  there  are  two  roles.  One  is  very  indirect, 
and  that,  of  course,  is  to  the  extent  that  dispute  resolution  becomes 
accepted,  and  the  way  you  do  things  in  the  Federal  system,  some 
of  that  comes  over  to  the  State  system.  It  just  happens.  As  I  say, 
it's  indirect. 

But  I  think  the  more  direct  way  in  which  the  Federal  Govern- 
ment can  help,  and,  as  I  said  earlier,  I  think  there  are  limits  be- 
cause, as  we  all  know,  the  State  judicial  system  is  independent  of 
the  Federal  judicial  system  and  of  the  Federal  Government,  but  we 
have  been  the  beneficiary — that  is,  the  State  system,  of  course,  has 
been  the  beneficiaiy — of  the  State  Justice  Institute.  To  the  extent 
that  Congress  funds  the  State  Justice  Institute,  that  has  been  a 
source,  a  very  important  source  of  funding  for  a  lot  of  projects,  not 
the  least  of  which  are  projects  in  dispute  resolution.  That  is  cer- 
tainly one  area,  the  grants  to  the  States,  to  try  programs.  The  pro- 
grams as  I  have  suggested,  the  small,  municipal  court  programs, 
so-called  small,  municipal  court  programs  that  we  have  in  Ohio, 
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where  volunteers  are  trained,  we're  doing  that  with  a  $60,000 
grant  from  our  State  Dispute  Resolution  Commission.  It's  very  in- 
expensive, and  from  that  we  get  tremendous  benefits  because  the 
volunteers  don't  get  paid. 

But  programs  such  as  that  where  we  can  really  use  a  relatively 
small  amount  of  money  fairly  creatively,  and  I  suppose  also,  as  we 
discussed  earlier,  there  are  the  National  Center  for  State  Courts 
and  of  course  the  National  Institute  of  Dispute  Resolution.  There 
are  organizations  that  collect  data  about  dispute  resolution,  but  I'm 
not  aware  that  there  is  any  really  central  location  where  one 
can 

Mr.  Hughes.  Would  that  be  helpful  to  have  perhaps  a 
clearinghouse 

Judge  Moyer.  I  think  it  would. 

Mr.  Hughes  [continuing].  That  would  basically  say  to  jurisdic- 
tions around  the  country,  "Hey,  look  at  this.  This  is  working.  You 
might  want  to  take  a  look  at  it."?  Is  that  a  proper  leadership  role 
for  the  Federal  Government? 

Judge  Moyer.  I  think  it's  probably  a  proper  leadership  role  be- 
cause I  would  guess  that  these  programs  are  not  the  ones  that 
Judge  Wagner  had  talked  about,  or  similar;  they're  the  same  kinds 
of  programs  we  have  in  the  State  system.  So  that's  an  area  where 
the  Federal  Government  could  provide  assistance  to  both  judicial 
systems.  I  think  that  would  be  a  proper  role. 

Mr.  Hughes.  Judge  Schwarzer,  do  you  have  any  comment  on 
that?  Do  you  believe  that  that  is  a  proper  role  for  the  Federal  Gov- 
ernment, to  provide  that  type  of  a  clearinghouse  and  share  that  in- 
formation, not  just  with  the  districts,  the  Federal  districts  around 
the  country,  but  also  with  State  jurisdictions? 

Judge  Schwarzer.  I  think  you  have  to  recognize  that  there  are 
a  good  many  private  organizations  that  are  in  the  business  now  of 
promoting  dispute  resolution.  The  Center  for  Public  Resources  and 
End  Dispute,  Ms.  Crohn's  organization,  for  example,  and  there  are 
a  whole  lot  of  others.  I'm  not  sure  that  the  best  allocation  of  re- 
sources would  be  to  create  another  agencv  that  would  do  this.  I 
think  that,  through  legislation,  one  could  encourage  greater  co- 
operation and  coordination. 

In  some  of  the  districts,  for  example,  the  State  courts  have  copied 
what  the  Federal  courts  have  done.  In  some  districts,  the  Federal 
courts  have  copied  what  the  State  courts  have  done.  I  think  there's 
much  to  be  said  for  letting  this  thing  work  at  the  local  level  pri- 
marily, rather  than  creating  some  other  entity  in  Washington. 

Mr.  Hughes.  Well,  I'm  not  so  sure  that  that's  what  I  would  sug- 
gest. The  Administrative  Office  of  the  U.S.  Courts  is  always  looking 
for  additional  work. 

Judge  Schwarzer.  Yes,  so  are  we. 

Mr.  Hughes.  The  Federal  Judicial  Center  always  provides  that 
kind  of  leadership.  The  question  is  whether  or  not  this  is  an  area 
where  we  could  get  some  payback  for  perhaps  some  additional  in- 
vestment in  providing  that  type  of  a  service. 

Judge  Schwarzer.  We  are  increasingly  working  with  the  State 
court  system,  and  we  would  certainly  be  prepared  to  assist  in  the 
dissemination  of  information  about  ADR  programs. 

Mr.  Hughes.  The  gentleman  from  North  Carolina. 
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Mr.  Coble.  Thank  you,  Mr.  Chairman.  I  was  at  another  meeting; 
that's  why  I'm  late. 

Gentlemen,  it's  good  to  have  you  all  here. 

Mr.  Chairman,  I  was  trying  to  develop  some  questions,  and  I 
think  you  asked  the  panel  regarding  the  sunsetting,  did  you  not? 

Mr.  Hughes.  Yes. 

Mr.  Coble.  And  the  response  was  that  it  should  be  extended? 

Mr.  Hughes.  Yes,  that  was  the  testimony. 

Mr.  Coble.  OK.  I  was  trying  to  do  two  things  at  one  time,  and 
sometimes  it's  difficult  to  do. 

One  of  the  points  that  Judge  Wagner  raised  is  the  need  to  pro- 
vide sufficient  isolation  of  ADR — that  is,  alternative  dispute  resolu- 
tion procedures — ^from  the  trial  judge.  And  Judge  Schwarzer  and 
Judge  Moyer,  I  want  to  hear  your  thoughts  on  that. 

Where  I'm  coming  from — and  I  realize  that  settlement  con- 
ferences have  a  good  track  record  of  success,  but  that  could  be 
prompted  along  by  the  trial  judge  saying,  "OK,  though,  let's  get  to- 
gether here,  and  I  think  we  need  to  settle  on  x  figure."  It's  reminis- 
cent of  some  of  the  invitations  I  received  when  I  was  in  the  mili- 
tary: You  are  invited  to  the  party  Friday  night  and  you  will  attend. 

I'm  just  curious  to  hear  your  views  on  that. 

Judge  Schwarzer.  Well,  based  on  my  experience  and  also  on 
surveys,  particularly  surveys  by  the  American  Bar  Association 
some  years  ago,  lawyers  predominantly  want  judges  to  become  ac- 
tive and  intervene  in  their  litigation,  and  to  serve  as  a  catalyst  in 
bringing  about  settlement.  There's  no  question  about  it  that  nobody 
could  do  it  as  well  as  a  judge  and  it  needs  to  be  done,  and  it's  well 
received.  The  problem  always  is  where  do  you  stop. 

In  our  court  what  we  do  generally  is  to  encourage  and  promote 
the  idea  of  settlement,  to  help  the  parties  evaluate  their  cases. 
When  they  get  to  the  point  where  they  want  to  start  negotiating 
in  detail,  we  bring  another  judge  or  magistrate  judge  in  to  do  the 
heavy  negotiating  about  numbers.  Now  not  all  judges  agree  with 
that.  Some  of  them  are  very  successful  in  conducting  their  own  set- 
tlement conferences.  I  have  from  time  to  time,  when  the  parties 
have  both  asked  me  to  do  it.  But  I  think  it  is  generally  preferable 
for  another  judge  to  take  over  at  some  point.  But  that's  not  to  say 
that  the  assigned  judge  should  not  be  very  active  in  promoting  set- 
tlement and  assisting  in  every  way  to  get  to  the  point  where 
they're  ready  to  start  talking  about  numbers. 

Mr.  Coble.  Do  you  want  to  be  heard  on  that.  Judge? 

Judge  Moyer.  Mr.  Chairman,  Mr.  Coble,  I  think  I  don't  have  a 
lot  to  add.  I  would  agree  with  what  both  my  colleagues  said,  but 
I  think  there  does  need  to  be  a  caution,  which  I  think  Judge  Wag- 
ner perhaps  was  referring  to,  where  you  have  mediation  or  a  real, 
what  we  would  call,  dispute  resolution  procedure  that  is  not  the 
traditional  settlement  for  the  judge  where  we  would  expect  the 
judge,  hope  the  judge,  the  trial  judge,  would  be  probably  active. 

But  I  think  that  if  there  is  to  be  mediation  or  arbitration,  I  think 
the  judge  has  to  be  removed  from  that.  Particularly  if  it's  medi- 
ation, if  it  doesn't  work,  then  the  parties  are  back  in  court.  If  the 
judge  has  had  some  influence  over  the  mediation  or  has  asserted 
himself  or  herself  in  the  mediation,  obviously  there  is  a  question 
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about  the  objectivity,  I  suppose,  of  the  judge.  But  I  think,  particu- 
larly in  mediation,  it's  important  to  keep  them  separate. 

Mr.  Coble.  I  think  that's  probably  the  keyword,  "objectivity."  I 
can  see  that  the  fear  may  be  perceived  rather  than  actual,  but  I 
can  just  visualize  the  problem  if  Judge  Hughes  says,  "OK,  fellows, 
you  all  agree  to  $5,000  here,"  and  tnen  I  resist  that.  Then  next 
week  I'm  appearing  before  Judge  Hughes.  I'm  going  to  feel  a  little 
uneasy,  as  my  granddaddy  used  to  say. 

Let  me  ask  you  another  question.  Judge  Schwarzer.  In  your  testi- 
mony you  indicate  that  there  are  disincentives  to  demands  for  trial 
de  novo  by  specifying  that  litigants  who  make  such  a  demand  and 
then  follow  tnrough  on  it,  but  ultimately  receive  a  judgment  that 
perhaps  is  inferior  to  what  the  settlement  conference  would  have 
reflected,  is  required  to  pay  the  difference  as  to  arbitration  fees? 

Judge  Schwarzer.  Only  the  arbitration  fees. 

Mr.  Coble.  Only  the  arbitration  fees.  My  question  to  you — and 
you  may  not  have  this  answer  because  this  may  require  some  sort 
of  a  survey  or  poll — No,  1,  how  often  has  this  occurred?  And  has 
this  ever  been  challenged  or  litigated,  the  propriety  of  it? 

Judge  Schwarzer.  That  issue,  to  my  knowledge,  has  never  been 
litigated.  I  don't  know  that  our  study  shows  how  often  trials  de 
novo  have  been  requested,  and  have  been  unsuccessful.  But  I  can 
say  that  the  study  does  show  that  the  disincentive,  that  is  the  cost, 
runs  from  about  $85  to  $700,  in  these  districts.  So  it's  a  relatively 
small  amount. 

In  my  own  experience,  in  the  Northern  District  of  California,  the 
requests  for  de  novo  trials  have  run  at  about,  oh,  8  or  10  percent 
of  the  cases,  but  I  don't  think  I  ever  had  a  de  novo  trial  in  fact. 
I  was  always  able  to  talk  them  out  of  it. 

Mr.  Coble.  And  I'm  not  being  critical.  I  see  nothing  wrong  with 
that,  because  at  that  point  the  parties  have  a  choice  to  exercise  an 
option.  If  they  choose  the  wrong  route,  then  they  must  perhaps  be 
penalized.  I  have  no  problem  with  that. 

One  final  question,  gentlemen:  Is  there  any  evidence  from  your 
experience,  or  from  studies  that  may  have  been  conducted,  that  po- 
tential litigants  have  used  ADR  to  unduly  protract  or  extend  or 
delay  judicial  proceedings? 

Judge  Schwarzer.  There  are  certainly  some  people  who  have  ex- 
pressed a  concern  that  that  has  occurred.  It  is  possible  that  ADR 
can  be  abused  both  as  to  delay  and  also  as  a  discovery  device,  to 
find  out  what  the  witnesses  on  the  other  side  are  going  to  say. 
That's  a  potential  cost  of  the  system,  but  I  think  there's  general 
agreement  that  the  benefits  far  outweigh  that  cost. 

Mr.  Coble.  I  don't  disagree  with  that.  Thank  you,  gentlemen. 

Thank  you,  Mr.  Chairman, 

Mr.  Hughes.  I  just  have  one  more  question.  Chief  Justice,  in 
your  statement  you  indicate  that  because  of  rising  criminal  case- 
loads, some  courts  will  not  hold  a  single  trial  in  1992.  Do  you  have 
any  data  on  that? 

Judge  Mover.  There  are  some  courts  in  New  York  and  I  believe 
in  California  that  are  in  that — not  a  whole  State  system,  obviously, 
but  isolated  courts. 

Mr.  Hughes.  Some  courts? 

Judge  Mover.  That's  right. 
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Mr.  Hughes.  That's  kind  of  appalling. 

Judge  Mover.  It  is.  It  is. 

Mr.  Hughes.  Well,  you've  been  very  helpful  today.  That's  a  vote, 
so  I'm  going  to  break  at  this  point.  But  I'm  encouraged  by  some  of 
the  data  I've  seen  that  suggests  that  ADR  is  being  widely  accepted. 
While  we  haven't  attempted  to  maximize  that,  and  perhaps  there 
are  some  things  we  can  do  to  try  to  educate,  inform,  and  exchange 
information,  we  are  making  progress.  Apparently  the  law  schools 
have  more  ADR  courses;  lawyers  are  increasingly  putting  in  provi- 
sions requiring  arbitration  for  contracts,  particularly  those  con- 
tracts where  they  want  to  maintain  a  business  relationship,  even 
if  they  are  involved  in  the  dispute.  So  there  are  a  lot  of  encourag- 
ing things  on  the  horizon. 

We  thank  you  for  your  testimony,  your  contributions  today.  It's 
a  very  interesting  and  very  important  issue.  So  thank  you  again. 

Judge  Mover.  Thank  you. 

Judge  Schwarzer.  Thank  you. 

Judge  Wagner.  Thank  you,  Mr.  Chairman. 

Mr.  Hughes.  That  completes  this  panel's  testimony.  We're  going 
to  break  for  about  10  minutes. 

[Recess.] 

Mr.  Hughes.  Our  next  witness  this  morning  is  Mr.  Stuart  M. 
Gerson.  Mr.  Gerson  has  been  the  Assistant  Attorney  General  for 
the  Civil  Division  of  the  Department  of  Justice  since  October  1989. 
Prior  to  that  time,  he  was  a  partner  in  charge  of  litigation  in  the 
law  firm  of  Epstein,  Becker  &  Green,  and  then  a  partner  in  the 
firm  of  Reed,  Smith,  Shaw  &  McClay,  and  an  assistant  U.S.  attor- 
ney here  in  Washington,  DC. 

We  welcome  you  once  again  to  the  subcommittee.  We  have  your 
statement,  which,  without  objection,  will  be  made  a  part  of  the 
record.  We  hope  you  can  summarize  for  us.  Welcome. 

STATEMENT  OF  STUART  M.  GERSON,  ASSISTANT  ATTORNEY 
GENERAL,  CIVIL  DIVISION,  U.S.  DEPARTMENT  OF  JUSTICE 

Mr.  Gerson.  Mr.  Chairman,  it's  always  good  to  be  here.  As  you 
know,  I  come  to  this  subcommittee  quite  often,  and  in  most  of  the 
capacities  in  which  I  come  I  do  talk  about  alternative  dispute  reso- 
lution in  one  way,  shape,  or  form,  the  last  time  being  only  a  few 
weeks  ago  when  we  discussed  the  potentiality  of  different  modes  of 
case  resolution  in  asbestos  cases. 

It's  been  a  while.  I've  not  only  done  the  things  that  you've  de- 
scribed, but  my  relationship  with  formal  alternative  dispute  resolu- 
tion goes  back  now  about  20  years,  to  the  time  of  the  joint  Har- 
vard-ABA  project,  and  I've  been  continuously  involved  with  it,  and 
indeed  with  setting  up  some  of  the  entities  that  you  described  a  lit- 
tle bit  earlier.  Very  frankly,  it's  been  a  while  since  I've  heard  any- 
thing new  about  AX)R,  even  though  so  much  is  ascribed  to  it.  I  felt, 
in  a  sense,  almost  like  leaving  when  you  gave  your  summary  after 
the  first  panel  because  it  was  a  very  accurate  one.  There's  a  huge 
degree  of  consensus.  We're  doing  a  great  many  things.  We  ought 
to  study  them  and  make  the  data  available.  So  I  want  to  be  a  little 
bit  iconoclastic  in  what  I  have  to  say.  I'll  address  some  of  your 
questions  as  I  go  along  the  way  and  see  if  I  can  get  beyond  the  con- 
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sensus  out  into  the  frontier  of  some  of  the  things  that  I  think  we 
ought  to  be  doing. 

I  note,  as  my  caveat  to  all  of  that,  that  viewing  even  formal  alter- 
native dispute  resolution,  which  is  a  minute  part  of  the  universe 
of  alternative  dispute  resolution,  in  and  of  itself  I  think  is  counter- 
productive unless  you  take  into  account  the  broader  agenda  of  civil 
justice  reform,  by  which  I  mean  not  just  what's  in  Mr.  Fish's  bill, 
the  bill  that  the  administration  and  I  helped  put  together,  but  look 
very  seriously  at  related  issues  like  discovery  reform,  like  what  the 
Federal  advisory  committee  is  doing,  like  much  of  the  work  that 
Judge  Schwarzer  has  done  while  an  active  judge  and  on  the  bench. 
Now  we  need  to  look  at  those  things  well. 

So  I  have  an  ulterior  motive  in  being  here.  I  am  attempting  to 
gin  up  support  for  a  much  broader  agenda,  and  I  myself  have  been 
very  heartened  by  much  that  you've  said  in  hearings  that  I've  at- 
tended, at  your  recent  talk  at  the  Judicial  Conference  of  the  Fed- 
eral Circuit,  and  other  places,  that  suggest  to  me  that  this  is  a  po- 
litical issue  with  a  small  "p."  It's  not  a  partisan  one.  There  are 
many  things  that  we  can  do  and  address  legislatively  where  our 
two  departments  of  government  can  work  well  together,  and  in  the 
broader  sense  in  mobilizing  popular  forces  to  improve  the  adminis- 
tration of  justice,  not  just  national  competitiveness. 

ADR  has  become  something  of  a  catch  word  for  litigation  reform, 
and  a  great  deal  of  novelty  has  been  ascribed  to  it.  Inote,  as  I  do 
at  greater  length  in  my  prepared  testimony,  that  despite  these  pro- 
fessions of  novelty,  ADR  is  no  more,  but  no  less,  than  the  systema- 
tizing of  a  range  of  negotiation  and  resolution  techniques  that  have 
always  been  used  by  lawyers  and  decisionmakers  and  facilitators 
of  every  kind,  but  which  rarely,  if  ever,  until  recently,  have  been 
given  precedence  in  lawyer  training  or  in  lawyer  marketing,  or, 
most  importantly,  in  terms  of  what  our  business  is  today,  in  the 
assignment  of  dispute  resolution  resources,  in  the  governmentally 
sponsored  fora. 

In  the  sense  of  what  lawyers  actually  do  or  what  they  should  be 
doing  when  they  are  functioning  as  attorneys  in  the  service  of  cli- 
ents, there's  nothing  at  all  alternate  about  ADR.  Over  90  percent 
of  all  cases  are  resolved  short  of  trial,  and  this  has  been  the  case 
for  many  years.  I  do  not  ascribe  to  the  widely  heard  view — and 
you've  heard  some  of  it  this  morning — that  burgeoning  criminal 
dockets  are  somehow  adversely  affecting  the  civil  docket.  This  is 
true  in  a  few  iurisdictions;  it  is  not  generally  true,  according  to  the 
data  that  we  have  begun  to  collect.  There's  a  much  different  issue 
at  work  here,  and  that  is  that  increasingly  judges  are  not  judging 
civil  cases  early  enough.  I'll  come  back  to  that. 

Because  so  many  cases  are  resolved  short  of  trial — and  I  again 
say  there's  nothing  novel  about  that — the  definitive  techniques  of 
case  resolution  are  not  those  of  trial  conduct,  but  are  of  negotiation, 
case  structuring,  and  the  accumulation  of  bargaining  counters. 
Here's  where  judges  come  in.  That  is,  demonstrable  positional  ad- 
vantage that  signals  to  parties  that  the  time  has  come  to  do  some- 
thing oecause  something  has  to  be  done;  that  their  situation  has 
become  immutable. 

Now  that  doesn't  mean  that  judges  necessarily  have  to  do  this 
through   participation   in    settlement   conferences.    I    subscribe   to 
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what  Judge  Schwarzer  said  on  that  score.  There  are  times  for  it 
and  there  are  times  when  it  makes  less  sense. 

But  what  judges  need  to  do — and  we  need  to  recognize  this — ^is 
they  need  to  decide  motions  at  an  early  stage.  They  need  to  provide 
the  parties  with  clear  guidelines  that  the  parties  often  are  unable 
to  provide  themselves  that  say  that  at  a  given  time  in  the  history 
of  a  litigation  the  probabilities  are  "X"  or  "Y"  That's  why  ADR 
need  not  be  addressed  necessarily  before  a  case  is  filed,  but  can  be 
adopted  successfully  later  on. 

But  the  optimal  solution  is  best  achieved  when  imaginative  and 
definitive  techniques  can  be  addressed  early  in  the  life  of  the  dis- 
pute and  can  best  be  addressed  in  a  situation  that  you,  yourself, 
described,  which  is  known  in  the  industry  as  principled  negotiation; 
that  is,  where  parties  have  a  stake  in  each  other  in  the  future. 
They  can  give  a  little  in  the  present  in  order  to  maintain  that  rela- 
tionship, and  one  hopes  jointly  to  profit.  That's  why  even  formal 
ADR  works  best  historically  in  cases  where  businesses  are  disput- 
ing against  businesses;  for  that  very  reason. 

From  the  standpoint,  then,  of  lawyers,  one  ought  to  take  the  "A" 
out  of  ADR  and  replace  it  with  an  "I"  for  imagination.  But  from  the 
systemic  standpoint,  we  would  do  well  to  leave  the  "A"  in  and  make 
it  stick.  Alternativeness  makes  a  great  deal  of  sense  when  con- 
trasted to  the  mandated  burdens  that  characterize  so  much  of  con- 
temporary formal  court-based  dispute  resolution. 

The  organized  bar  and  legislatures  often  have  approached  the 
matter  in  the  opposite  way,  attempting  to  mandate  techniques  and 
procedures  upon  lawyers  and  parties,  but  generally  applying  them 
as  add-ons  to  otherwise  unchanged  traditional  methods  of  litiga- 
tion. The  add-on  phenomenon,  with  the  possible  exception  of  early 
neutral  evaluation,  I  think  is  somewhat  misguided.  It  tends  to  con- 
tribute both  expense  and  frustration  to  a  system  that  already  has 
too  much  of  both. 

This  is  something  to  be  avoided,  but  it  can  only  be  avoided  if,  in 
addition  to  improving  the  quality  of  lawyering  and  focusing  the 
services  that  lawyers  provide,  away  from  a  view  of  litigation  as 
courtroom  trial  procedure,  but  we  must  also  assure  that  judges 
manage  their  dockets  and  involve  themselves  in  civil  cases,  and  we 
must  also  consider — and  this  is  the  broader  question  and  it  ad- 
dresses vour  question  to  Judge  Schwarzer  and  others — ^what  it  is 
that  were  putting  in  front  of  courts  jurisdictionally.  By  that,  I 
mean  I  subscribe  to  Judge  Schwarzer's  views  not  only  as  a  matter 
of  comity  that  the  legislature  ought  not  involve  itself  in  the  way 
courts  exercise  their  jurisdiction,  but  also  from  a  constitutional 
standpoint  and  from  a  separation  of  powers  standpoint,  that's  dubi- 
ous activity. 

However,  the  legislature  is  quite  able  to  affect  the  jurisdiction 
that  courts  have  and  ought  to  look  on  a  substantive  basis  about 
what  is  done  in  given  cases.  Let  me  give  you  an  example.  The  ad- 
ministration last  year  proposed  a  medical  malpractice  reform  bill. 
A  variant  of  that  is  likely  to  be  reintroduced.  I'll  let  the  President 
announce  it  in  due  course,  because  that's  not  my  job.  But  let  me 
advert  to  some  things  about  it. 

There  is  no  field  where  you  can  demonstrate  how  the  tort  system 
does  not  work  as  theorized  as  well  as  you  can  in  medical  mal- 
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practice.  We  ought  to  be  looking  away,  therefore,  from  elements 
that  have  to  do  with  a  fault-based  system  that  doesn't  operate  on 
a  fault  basis.  The  Harvard  study  and  most  other,  virtually  every 
other  analysis  of  contemporary  litigation-based  medical  malpractice 
tort  processing  comes  to  the  same  conclusion.  There  is  no  reason 
why  the  Federal  Government,  why  the  Federal  Legislature  can't 
address  at  the  point  of  its  purchase  of  medical  care,  through  medi- 
care and  medicaid,  the  nature  of  litigation  and  mandate  ADR.  As 
an  example.  Senator  Domenici  proposed  a  bill  last  term,  and  I 
think  it's  still  around  and  is  worthy  of  a  great  deal  of  consider- 
ation, that  would  do  precisely  that. 

Mandatory  ADR  in  that  sense,  as  a  value  judgment  of  the  politi- 
cal society,  that  certain  categories  of  cases  have  a  great  deal  in 
common  with  one  another  and  can  be  processed  by  wavs  other  than 
traditional  formal  litigation  are  things  to  look  at,  look  at  categori- 
cally and  look  at  experimentally  as  well.  It's  the  same  for  much 
that  we've  had  to  say  about  incentives  like  a  modified  English  rule. 

Let  me  close  at  this  point  with  just  telling  you,  giving  you  a 
progress  report.  I  had  been  told  that  Mr.  Glickman  might  attend 
and  he  and  I  have  talked  about  this  often.  We  are  putting  our  con- 
duct in  line  consistent  with  where  my  mouth  has  been  in  many  of 
these  hearings.  I'm  critical  of  much  that  goes  on  in  the  way  of 
mandation  of  the  executive  branch,  but  the  met  is  we're  performing 
very  well  in  terms  of  ADR. 

In  Federal  tort  claims  act  settlements,  in  cases  where  I've  shown 
how  there's  more  discretion  in  the  agencies  and  we've  acted  consist- 
ent with  the  ADR  Act,  with  the  Administrative  Dispute  Resolutions 
Act,  between  1990  and  1991,  2  years  that  I've  been  in  office,  we  re- 
duced the  number  of  cases  that  we  have  had  to  settle  in  the  Civil 
Division  from  183  to  146,  while  we've  almost  doubled  the  dollar 
amount  of  those  cases.  So  we're  seeing  the  bigger  cases,  and  that 
decrease  of  20  percent  of  the  cases  forwarded  to  the  Civil  Division 
is  a  result  of  the  increase  of  settlement  authority  in  the  field  and 
the  field's  use  of  ADR  techniques;  that  is,  at  the  administrative 
level. 

In  terms  of  formal  ADR,  in  cases  in  which  we  have  been  involved 
since  the  adoption  of  the  ADR  Act,  formal  ADR  techniques  were 
proposed  37  times  in  our  major  litigation.  It  was  used  78  percent 
of  the  time.  I  know  of  no  case  where  I  have  had  to  exercise  the  veto 
that  the  law  contains.  It's  there  to  keep  the  law  constitutional,  but, 
indeed,  it  has  proved  to  be  a  satisfactory  resolution  of  the  constitu- 
tional difficulty. 

In  terms  of  the  hours  spent  in  ADR,  just  in  my  component,  from 
fiscal  year  1991  those  hours  grew  from  697  to  almost  1,000  in  fiscal 
year  1992,  and  in  terms  of  the  number  of  cases  that  are  closed 
using  formal  ADR  techniques,  they've  risen  from  3  in  fiscal  year 
1990  to  15  in  fiscal  year  1991,  to  48  in  fiscal  year  1992.  I'm  now 
talking  of  large  cases,  because,  as  you  well  know,  the  overwhelming 
majority  of  our  cases  is  disposed  of  on  motion.  That's  always  been 
the  case;  it  will  continue  to  be  the  case,  assuming  that  we  can  get 
the  kind  of  help  we  need  from  judges  in  that  regard. 

So  our  curve  in  the  use  of  formal  techniques  of  ADR  is  going  way 
up,  and  in  terms  of  the  informal  techniques — how  we're  educating 
our  lawyers  to  look  creatively  at  cases — I  can  only  tell  you  empiri- 
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cally,  because  there's  no  way  to  assess  that  scientifically,  but  we're 
negotiating  more  and  more  of  our  cases  at  an  earlier  and  earlier 
time,  to  very  satisfactory  results.  You  know  what  the  ratio  is  of 
what  we  pay  out  to  what  we  get  in,  and  I  still  run  at  a  substantial 
profit  in  the  Civil  Division.  We're  paying  out  only  a  very  small  per- 
centage. So  we're  able  to  address  our  cases  earlier  and  earlier  using 
more  and  more  creative  techniques. 

I  do  it  myself.  We're  finishing  up  the  Solomon  Brothers  case 
today,  as  you've  read  in  the  papers.  That's  an  ADR.  We  closed  a 
case  called  Sporacidin  a  couple  of  days  ago  where  we  had  multi- 
farious agencies  bringing  somewhat  overlapping  and  occasionally 
contradictory  claims  against  a  drug  company.  We  pulled  that  to- 
gether. Exxon  Valdez  is  another  example  of  multiple  parties.  So 
everybody's  doing  it,  to  paraphrase  the  old  song.  This  is  not  a  time 
to  pat  ourselves  on  the  head  or  back.  We  want  to  move  forward 
from  this,  and  I  think  the  place  to  move  forward  is  jurisdictionally 
as  part  of  civil  justice  reform. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  Hughes.  Thank  you  very  much  for  an  excellent  statement. 

[The  prepared  statement  of  Mr.  Grerson  follows:] 


65 


Prepared  Statement  of  Stltart  M.  Gerson,  Assistant  Attorney 
General,  Civil  Division,  U.S.  Department  of  Justice 

Alternative  Dispute  Resolution  (ADR)  has  become  a  catchword 
for  litigation  reform.   Taken  literally,  the  concept  would  seem 
to  predicate  a  withdrawal  of  activity  from  the  traditional 
litigation-based  system  of  conflict  resolution.    And  given  the 
fact  that  the  traditional  system  often  can  be  characterized  more 
by  its  failures  —  in  the  form  of  undue  delay,  pyramiding 
processing  costs  and  quixotic  results  —  a  true  alternate  might 
seem  advantageous. 

In  a  very  real  sense,  however,  viewing  ADR  as  "alternative* 
is  a  genuine  mistake.   So  too  is  viewing  ADR  in  some  formulaic 
way,  for  example,  essentially  characterizing  it  in  terms  of  the 
arbitration  model  (or  the  mediation  model,  or  any  other  specific 
model  for  that  matter) . 

Instead,  one  must  realize  that,  despite  professions  of 
novelty,  ADR  is  no  more  —  but  no  less  —  than  the  systematizing 
of  a  range  of  negotiation  and  resolution  techniques  that  have 
always  been  used  by  lawyers  (and,  indeed,  decision  makers  and 
facilitators  of  all  types)  but  which  rarely  if  ever  have  been 
given  precedence  in  lawyer  training  or  in  lawyer  marketing  or, 
most  importantly,  in  the  assignment  of  dispute  resolution 
resources. 

In  the  sense  of  what  lawyers  actually  do,  or  what  they 
should  be  doing  as  attorneys  in  the  service  of  clients,  there  is 
nothing  "alternate"  about  ADR.   Over  90  percent  of  all  cases  are 
resolved  short  of  trial  and  this  has  been  the  case  for  many 
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years.   The  definitive  techniques  of  case  resolution,  therefore, 
are  not  those  of  trial  conduct,  but  of  negotiation,  case 
structuring,  and  the  accumulation  of  bargaining  "counters,"  that 
is,  demonstrable  positional  advantage  that  signals  to  the  parties 
on  either  side  of  a  case  that  their  disputing  situation  is 
definable  and  predictable  to  the  point  where  their  goals  are  best 
served  by  a  mutual ly-agreed-upon  result,  an  optimum  solution  in 
view  of  practical  reality. 

This  optimality  is  best  achieved  when  imaginative  and 
definitive  techniques  can  be  addressed  and  applied  early  in  the 
life  of  a  dispute.   And  when  applied,  these  techniques  work  best 
when  they  can  further  what  Roger  Fisher  and  others  have  called 
the  "principled  negotiation,"  i.e.,  one  in  which  parties  having 
the  potentiality  for  future  dealings  can  show  elasticity  in  the 
present  to  assure  profitable  mutual  conduct  in  the  future. 

Therefore,  from  the  standpoint  of  lawyers  and  what  they 
ought  to  be  doing,  one  might  recommend  the  removal  of  the  "A" 
from  ADR  and  its  replacement  with  an  "I"  for  imagination,  for 
that  is  the  critical  tool  to  both  good  lawyering  and  efficient 
case  resolution. 

By  way  of  contrast,  I  would  note  that  from  the  systemic 
standpoint,  we  would  do  well  to  leave  the  "A"  in; 
alternativeness  makes  a  great  deal  of  sense  when  contrasted  to 
the  mandated  burdens  that  at  times  characterize  some 
contemporary,  formal,  court-based  dispute  resolution.   The 
organized  bar  and  most  legislatures  have  not  approached  the 
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matter  this  way.   Indeed,  they  often  have  gotten  the  whole 
situation  backwards,  mandating  techniques  and  procedures  upon 
lawyers  and  parties,  as  simply  add-ons  to  otherwise-unchanged 
traditional  methods  of  litigation.   The  add-on  phenomenon  is 
misguided;   it  contributes  both  expense  and  frustration  to  a 
system  that  already  causes  too  much  of  both.   This  is  something 
to  be  avoided  but,  as  I  shall  suggest,  it  can  only  be  avoided  if, 
in  addition  to  improving  the  quality  of  lawyering  and  focusing 
the  nature  of  the  services  that  lawyers  provide  away  from  a 
monocular  view  of  litigation-as-courtroom-trial,  we  assure  that 
judges  manage  the  cases  that  are  in  front  of  them  with  an  eye 
both  on  the  clock  and  the  calendar. 

It  is  with  these  things  in  mind,  and  a  long  experience  in 
ADR  going  back  to  the  early  '70 's,  that  I  have  approached  the 
formulation  of  policies  and  training  to  implement  recent  ADR 
legislation  and  the  President's  Executive  Order  as  to  civil 
litigation,  as  we  attempt  to  lead  the  way  towards  efficient  and 
effective  lawyering  on  behalf  of  the  citizens  of  the  United 
States. 

Let  me  now  outline  some  of  our  experiences  with  Alternative 
Dispute  Resolution  which  have  proven  invaluable  in  gaining 
insight  and  knowledge  regarding  how  to  utilize  ADR  effectively. 
Next,  I  shall  sketch  our  present  activities  and  initiatives.   And 
finally,  I'll  look  toward  the  future  and  suggest  specific  action 
that  the  Congress  might  take  to  encourage  utilization  of  ADR,  in 
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the  broader  and  necessary  context  of  meaningful  overall  civil 
justice  reform. 

Civil  Division  Experience 
The  Justice  Department  has  been  in  the  forefront  of 
development  and  use  of  alternative  methods  of  dispute  resolution. 
For  instance,  the  Civil  Division's  Commercial  Litigation  Branch 
has  issued  a  policy  statement  concerning  the  use  of  mini-trials 
and  has  enthusiastically  cooperated  with  the  United  States  Claims 
Court  in  the  development  of  what  is  now  General  Order  No.  13. 
General  Order  13  establishes  an  alternative  method  of  dispute 
resolution  which  utilizes  the  mechanism  of  a  settlement  judge. 

In  addition,  the  Civil  Division's  Torts  Branch  participates 
in,  and  is  responsible  for,  the  administrative  claims  process 
developed  for  use  in  Federal  Tort  Claims  Act  cases  under  the 
authority  conferred  by  28  U.S.C.  §  2672.   The  Justice 
Department's  regulations  for  implementing  the  administrative 
process  under  the  Federal  Tort  Claims  Act,  set  forth  at  28  C.F.R. 
Part  14,  are  applicable  throughout  the  government. 

As  a  result  of  the  administrative  settlement  process,  each 
year  many  thousands  of  smaller  tort  claims,  and  some  larger  ones, 
against  the  United  States  are  resolved  without  the  necessity  for 
litigation.   For  instance,  last  year,  the  Justice  Department 
approved  payments  totaling  $54,251,480  in  settlement  of 
substantial  non-aviation  tort  claims  (above  the  level  of 
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authority  delegated  to  agencies) ,  all  before  formal  litigation 
was  undertaken. 

Our  experiences  with  the  Claims  Court  settlement  judge 
program  and  with  the  Federal  Tort  Claims  Act's  administrative 
settlement  process  confirm  that  face-to-face  settlement 
negotiations  are  an  effective  means  of  alternative  dispute 
resolution  and  have  yielded  results  which  are  faster,  less 
expensive,  and  less  contentious  than  any  other  method  of  dispute 
resolution.   In  that  vein,  one  notes  that  ADR  must  be  viewed  as  a 
broad  umbrella  encompassing  face-to-face  negotiating,  with  and 
without  surrogates,  early  neutral  evaluation,  mediation,  fact- 
finding mini-trials,  evaluating  arbitration  and  other  techniques. 

Unfortunately,  lip  service  to  ADR  often  can  result  in 
delaying  resolution  of  disputes.   Such  delay  can  occur  when  an 
ADR  technique  is  adopted  without  consideration  of  whether  the 
alternative  dispute  resolution  tool  is  appropriate.   Thus,  a  few 
federal  judges  have  directed  expensive  and  time-consuming  summary 
jury  trials  in  cases  involving  the  United  States,  despite  the 
fact  that  civil  cases  against  the  United  States  almost  always  are 
tried  to  the  court  not  to  a  jury. 

In  other  instances,  enthusiasm  for  a  particular  alternative 
dispute  resolution  technique  has  led  to  its  use  as  a  litigation 
tactic.   Time  consuming  procedures  for  alternative  dispute 
resolution  are  sometimes  followed  in  cases  where  principled 
disputes  on  jurisdictional  or  legal  issues  make  settlement  a  very 
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unlikely  prospect.   These  relatively  infrequent  exceptions  are 
misuses  of  ADR. 

Our  experience  with  utilization  of  informal  negotiation  as  a 
means  of  alternative  dispute  resolution  and  with  thoughtful 
utilization  of  mechanisms  in  claims  and  cases  where  ADR  holds  out 
a  realistic  prospect  for  resolving  dispute  has  been  very 
favorable.   With  this  report  in  mind,  it  is  appropriate  to 
examine  our  actions  founded  upon  recent  enactments. 

Recent  Progress 

In  1990,  the  Congress  enacted  two  major  laws  to  foster 
utilization  of  ADR,  the  Administrative  Dispute  Resolution  Act, 
PL.  101-552  and  the  Civil  Justice  Reform  Act  of  1990,  PL.  101- 
650.   Let  me  turn  first  to  the  latter  Act. 

The  Civil  Justice  Reform  Act  of  1990  requires  that  each 
United  States  District  Court  implement  a  "civil  justice  expense 
and  delay  reduction  plan."   Early  implementation  district  courts 
have  been  designated  pursuant  to  Section  103.   Section  104  of  the 
Act  provides  for  a  demonstration  program  in  early  implementation 
districts;  Section  105  authorizes  a  "pilot  program"  in  ten 
district  courts.   The  Judicial  Conference  shall  submit  a  report 
on  the  results  of  the  pilot  programs  to  the  Senate  and  House 
Committees  on  the  Judiciary  by  December  31,  1995.   PL.  101-650, 
Section  105(c) . 

Civil  justice  expense  and  delay  reduction  plans  are  to  be 
formulated  after  consideration  of  conferences  to  explore  the 
parties'  receptivity  to,  and  the  propriety  of,  settlement  or 
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proceeding  with  the  litigation.   28  U.S.C.  §  473(a)(3)(A).   In 
pilot  districts,  these  conferences  must  be  included  in  the  plan. 
The  Section  authorizes  reference  of  cases  to  alternative  dispute 
programs  that  have  been  designated  for  use  in  the  district  court 
or  by  making  available  other  programs,  including  mediation,  mini- 
trials  and  summary  jury  trials.   28  U.S.C.  §  473(a)(6).   In 
addition,  a  litigation  management  cost  and  delay  reduction 
technique  which  shall  be  considered  in  formulating  the  provisions 
of  a  civil  justice  expense  and  delay  reduction  plan  is  an  early 
neutral  evaluation  program.   28  U.S.C.  §  473(b)(4). 

Our  examination  of  the  plans  formulated  by  district  courts 
indicates  that  most  of  the  plans  in  place  feature  ADR  mechanisms 
and  techniques.   While  it  is  too  early  to  speak  to  success  of  the 
plans  in  practice,  it  is  plain  that  the  district  courts  have 
followed  the  framework  of  the  Civil  Justice  Reform  Act  of  1990 
conscientiously.   As  a  result,  we  can  expect  to  see  the  results 
of  experimentation  in  improved  utilization  of  ADR  as  the  plans 
are  put  into  place  and  used  by  bench  and  bar. 

The  Administrative  Dispute  Resolution  Act  includes  several 
notable  provisions.   The  Act  requires  the  head  of  each  agency  to 
designate  a  senior  official  to  be  the  dispute  resolution 
specialist  of  the  agency.   PL.  101-552,  Section  3(b).   The 
Attorney  General  has  designated  me  to  be  the  alternative  dispute 
resolution  specialist  for  the  Department  of  Justice. 

In  addition,  the  Act  requires  agencies  to  provide,  on  a 
regular  basis,  training  in  implementing  ADR  policies  developed  by 
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each  agency.   Section  3(c).   The  Department  of  Justice  has  taken 
a  leadership  role  for  the  entire  Executive  Branch  for  ADR  related 
to  litigation.   As  I  shall  explain  further,  the  President  has 
promulgated  an  Executive  Order  that  strongly  emphasizes  the 
Executive  Branch's  guidance  regarding  use  of  ADR.   Extensive 
seminars  have  been  conducted  both  in  Washington  and  by 
teleconferencing  throughout  the  country.   These  seminars  have 
featured  ADR  utilization.   In  addition,  seminars  have  been 
conducted  by  agencies  and,  jointly,  by  Justice  Department 
personnel  and  agencies,  in  the  same  vein. 

The  Administrative  Dispute  Resolution  Act  provides  for 
encouragement  for  use  of  ADR  in  the  agencies'  administrative 
process.   5  U.S.C.  S  581-593,  as  added  by  PL.  101-552.   Our 
dialogues  with  agencies  indicate  that  the  agencies  have  keen 
awareness  and  interest  in  agency  utilization  of  the  authority 
conferred  under  these  provisions.   Similarly,  the  Act's  provision 
for  use  of  alternative  means  of  dispute  resolution  under  the 
Contract  Disputes  Act  of  1978,  as  amended  by  Section  6  of 
PL.  101-552,  is  being  studied  carefully. 

Section  8  of  PL.  101-552  amends  the  Federal  Tort  Claims  Act 
by  authorizing  the  Attorney  General  to  delegate  additional 
authority  to  agencies  to  settle  claims  under  the  Federal  Tort 
Claims  Act  administratively.   The  Attorney  General  has 
implemented  this  Section  by  increasing  agency  settlement 
authority  in  agencies  which  have  an  established  track  record  of 
resolving  substantial  claims  with  the  support  of  experts 
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responsible  for  handling  the  claims.   The  increased  authority  — 
$100,000  rather  than  the  standard  $25,000  authority  specified  in 
28  U.S.C.  §  2672  —  has  been  delegated  to  the  Secretary  of 
Defense,  the  Secretary  of  Veterans  Affairs,  the  Secretary  of 
Transportation  and  the  Postal  Service.   These  agencies  account 
for  a  substantial  majority  of  all  administrative  settlements. 

I  am  pleased  to  report  that  the  Attorney  General  has  within 
the  past  week  promulgated  new  regulations  to  encourage  agency  use 
of  ADR.   The  Attorney  General's  Order,  signed  on  May  15,  1992, 
provides  guidance  to  agencies  and  informs  the  public  of  the  rules 
applicable  to  agency  use  of  alternative  dispute  resolution 
techniques  in  the  course  of  consideration  and  resolution  of 
administrative  claims  under  the  Federal  Tort  Claims  Act.   The 
regulations  are  adopted  to  foster  appropriate  use  by  agencies  of 
alternative  dispute  resolution  involving  tort  claims  and  to 
implement  the  amendments  to  28  U.S.C.  §  2672.   These  new 
regulations  are  being  published  in  the  Federal  Register  and  will 
be  included  in  Part  14  of  Title  28  of  the  Code  of  Federal 
Regulations. 

Executive  Order  12778 

As  I  mentioned  earlier,  in  addition  to  our  focus  upon 
recently  enacted  legislation,  the  Department  of  Justice  has  taken 
the  lead  in  implementing  Executive  Order  12778,  through  which  the 
President  has  sponsored  civil  justice  reform  within  the  Executive 
Branch.   Provisions  of  the  Executive  Order  strongly  encourage 
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utilization  of  ADR.   This  initiative  warrants  'particular 
attention. 

Executive  Order  12778  implements  reforms  proposed  in  the 
Council  of  Competitiveness  Report  "Agenda  for  Civil  Justice 
Reform  in  America*  to  civil  litigation  involving  the  United 
States  government.   Among  the  provisions  of  the  Executive  Order, 
are  those  that  require  agencies  to  attempt  to  settle  disputes 
prior  to  litigation  and  to  employ  settlement  and  alternative 
dispute  resolution  techniques  in  order  to  avoid  unnecessarily 
prolonged  litigation. 

Section  1(c)  encourages  prompt  settlement  of  disputes.   The 
Executive  Order  stresses  the  preference  that  claims  be  resolved 
through  informal  negotiations  rather  than  through  use  of  formal 
or  structured  forms  of  alternative  dispute  resolution  or  court 
proceedings.   Use  of  ADR  mechanisms  to  resolve  disputes  should  be 
considered  prior  to  trial. 

The  Executive  Order  emphasizes  the  need  for  litigation 
counsel  to  be  familiar  with  different  kinds  of  ADR  mechanisms  and 
the  advantages  and  disadvantages  of  the  mechanisms.   The  focus  is 
on  the  use  of  an  appropriate  mechanism  in  cases  where  informal 
negotiations  fail  to  bring  about  resolution  of  a  dispute  and  ADR 
mechanism  holds  out  a  prospect  for  success  in  resolving  the 
dispute. 

The  Executive  Order  does  not  permit  litigation  counsel  to 
agree  that  ADR  will  result  in  a  binding  determination  as  to  the 
government.   This  provision  parallels  the  "upset"  provision  of  5 
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U.S.C.  §  590,  as  added  by  PL.  101-552.   Likewise,  the  use  of  ADR 
does  not  authorize  litigation  counsel  to  agree  to  resolve  the 
dispute  in  any  matter  or  on  any  terms  not  in  the  interest  of  the 
United  States. 

It  is  expected  that  government  attorneys,  as  well  as  private 
counsel,  should  bring  the  same  high  level  of  expertise  to  ADR 
proceedings  as  they  bring  to  formal  judicial  proceedings.   We 
believe  that  the  disputes  will  be  resolved  reasonably  if  an  ADR 
technique  is  used  when  the  technique  is  reasonable  in  cost  and 
holds  out  a  likelihood  of  success.   For  this  reason,  the  Attorney 
General's  Memorandum  of  Preliminary  Guidance  on  Implementation  of 
the  Litigation  Reforms  of  Executive  Order  12778,  issued  pursuant 
to  authority  in  the  Order,  provides  guidance  along  these  lines. 

I  am  pleased  to  report  that  the  Department's  litigators  and 
agency  counsel  have  begun  to  implement  the  provisions  of  the 
Executive  Order  —  including  the  alternative  dispute  resolution 
provisions  —  in  a  highly  professional  manner.   The  Attorney 
General's  Memorandum  of  Preliminary  Guidance  solicits  comments  on 
or  before  July  20,  1992  so  that  final  guidelines  may  be  drafted 
in  the  light  of  experience  in  applying  the  Order.   We  can, 
therefore,  look  forward  to  further  refinement  of  the  Executive 
Order's  provisions. 

Future  Action 

It  is  worthwhile  to  pause  to  consider  the  progress  that  has 
been  made,  and  continues  to  be  made,  in  the  utilization  of 
alternative  dispute  resolution  mechanisms  to  avoid  lengthy  and 
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expensive  judicial  or  formal  administrative  processes.   But  there 
is  more  that  can  and  should  be  done.   The  President  has 
recommended  that  the  Congress  enact  the  "Access  to  Justice  Act  of 
1992.'   Representative  Fish  has  introduced  this  Act  as  H.R.  4155, 
and  its  enactment  would  definitely  strengthen  the  effectiveness 
of  ADR. 

The  Access  to  Justice  Act  of  1992  would  provide  an 
opportunity  to  elect  an  alternative  to  litigation,  foster  pre- 
trial settlement  and  make  the  prevailing  party  whole  by  providing 
compensation  for  legal  fees. 

Specifically,  the  Act  would  provide  generally  for  the  sort 
of  "multi-door  courthouse"  that  would  give  persons  an  opportunity 
definitively  to  elect  an  effective  alternative  to  court 
adjudication.   Federal  district  courts  designated  on  a  pilot 
basis  would  be  required  to  establish  multi-door  courthouses  for  a 
three  year  period.   This  sort  of  multi-door  courthouse  would 
foster  alternative  dispute  resolution  procedures  rather  than 
trials  to  settle  disputes.   The  parties  would  be  free  to  select 
from  different  ADR  procedures  such  as  early  neutral  evaluation, 
traditional  mediation,  outcome  determinative  mediation,  mini- 
trials,  summary  jury  trials,  and  arbitration. 

Another  provision  of  the  Access  to  Justice  Act  of  1992  would 
provide  for  pre-litigation  notice  of  claims.   The  notice  would 
provide  parties  with  the  opportunity  to  settle  disputes  in  the  ' 
early  stages  by  requiring  pre-complaint  notice  where  appropriate. 
The  right  to  sue  in  federal  court  is  conditioned  upon  giving 
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notice  to  intended  parties  of  the  nature  of  the  dispute.   The 
procedure  would  allow  parties  to  reach  an  agreement  and  fashion 
appropriate  remedies  at  lower  costs  without  court  involvement. 
Thus,  ADR  need  not  commence  only  after  suit  is  filed;  pre- 
litigation  notice  would  permit  earlier  use  of  ADR. 

In  addition,  the  Fairness  Rule  would  encourage  parties  to 
utilize  ADR  techniques.   Under  the  Fairness  Rule,  the  'loser 
pays',  within  limits,  the  prevailing  party's  costs  and  legal 
fees.   This  provision  would  apply  in  the  original  federal 
diversity  case  filed  in  federal  court.   It  would  also  apply  by 
election  of  the  parties,  to  suits  initiated  by  the  United  States 
and  to  cases  brought  pursuant  to  the  Contract  Disputes  Act  of 
1978.   I  believe  that  enactment  of  the  'Fairness  Rule'  would 
facilitate  negotiated  resolution  of  disputes  at  early  stages  of 
litigation. 

The  foregoing  provisions  of  the  Access  to  Justice  Act  of 
1992  are  particularly  significant  to  focus  upon  at  this  Hearing 
inasmuch  as  they  facilitate  utilization  of  ADR.   The  Act  as  a 
whole  is  a  major  initiative  to  reform  and  improve  our  judicial 
system.   I  commend  the  Access  to  Justice  Act  to  your  attention 
and  strongly  recommend  that  it  receive  your  favorable 
consideration. 

Conclusion 

Let  me  conclude  by  reiterating  my  strong  support  for  the 
proliferation  of  alternative  dispute  resolution  activity  and  my 
pride  at  the  activities  and  results  of  the  Department  of  Justice, 
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as  well  as  my  pledge  to  continue  to  encourage  its  use  in  a 
feasible  manner  at  the  federal  level.   At  the  same  time,  we  must 
not  lose  sight  of  the  fact  that  ADR  is  part  and  parcel  of  civil 
litigation  generally.   While  it  might  appear  to  be  a  contrarian 
point,  not  only  is  it  counterproductive  to  view  Alternative 
Dispute  Resolution  outside  of  the  general  context  of  civil 
litigation  reform,  but  it  is  delusive  to  view  ADR  as  entirely 
apart  from  the  traditional,  but  often-abandoned,  functions  of 
judging. 

Parties  make  definitive  decisions  when  they  have  to  and,  if 
they  can  maintain  control  over  costs  (which  would  not  be  possible 
in  the  context  of  a  market-based  disincentive  such  as  a  loser- 
pays  rule)  will  often  interpose  delay  for  strategic  advantage 
even  in  an  ADR  context.   The  prompt  and  certain  resolution  of 
legal  issues,  for  example,  through  decisions  on  motions  to 
dismiss  and  total  or  partial  motions  for  summary  judgment,  is  and 
will  remain,  a  vital  force  in  case  resolution  and  affects  greatly 
parties'  willingness  to  enter  into  and  scrupulously  utilize 
managed  ADR  proceedings. 

Let  us  therefore  commit  ourselves  to  the  energetic  pursuit 
of  innovation  and  economy,  and  let  us  also  remain  mindful  of 
still-useful  elements  of  traditional  case  management. 

Thank  you  for  this  opportunity  to  present  this  testimony  and 
I  would  be  happy  to  answer  your  questions. 
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Mr.  Hughes.  I  do  want  to  congratulate  you  on  your  use  of  ADR, 
and  I  think  that's  one  of  the  very  promising  things  that's  happen- 
ing, not  just  in  the  Department  of  Justice  but  around  the  country. 
The  question  is,  what  can  we  do  to  enhance  that  and  move  that 
along? 

Judge  Schwarzer  has  testified  in  support  of  basically  extending 
the  Access  to  Justice  Act  provisions  dealing  with  arbitration.  You 
may  remember  there  were  10  pilot  programs.  It's  his  personal  rec- 
ommendation and  the  recommendation  of  the  Center  that  we  ex- 
tend that  option  to  all  districts  throughout  the  country.  What  is  the 
position  of  the  Department  of  Justice  on  that? 

Mr.  Gerson.  I  am  sympathetic  to  what  Judge  Schwarzer  said 
and  to  the  reasons  and  limitations  that  he  assigned  to  his  state- 
ment. I  would  have  to  await  to  see  what  the  proposed  renewal 
would  look  like,  what  it  was  attached  to,  whatever  else  was  con- 
tained regarding  court  administration.  But,  as  the  chairman  will 
recall,  I  myself  testified  in  favor  of  the  adoption  of  the  voluntary 
plans  and  the  experimental  use.  I  have  seen  nothing  that's  changed 
my  mind  about  it.  The  early  data  I  think  are  encouraging.  Judge 
Schwarzer  and  I  speak  often,  and  our  offices  work  closely.  We're 
trying  to  learn  what  we're  doing,  and  I  view  his  agencv  as  fun- 
damental in  our  ability  to  gain  the  data  so  that  we're  making  wise 
choices. 

Mr.  Hughes.  So  would  it  be  safe  to  say  that  if  it  were  a  free- 
standing bill  that  basically  just  extended  that  option  to  all  the  Fed- 
eral district  courts,  that  the  Department  would  support  that?  Or 
what  is  the  position? 

Mr.  Gerson.  It  would  be  highly  likely  that  we  would  support  it. 
I  subscribe  to  Judge  Schwarzer's  conclusion  that  it's  entirely  con- 
sistent with  civil  justice  reform  which  we  are  advancing. 

Mr.  Hughes.  One  of  the  things  that  the  Chief  Justice  alluded  to 
in  his  testimony  was  that  there  is  a  role  for  the  Federal  Govern- 
ment in  attempting  to  be  a  clearinghouse  to  share,  much  like  we 
do  with  a  lot  of  programs.  There  were  a  lot  of  failures  in  the  old 
LEAA  program,  but  there  were  a  lot  of  success  stories.  The  success 
stories  were  put  into  some  categorical  programs,  some  17  or  18, 
that  have  been  very  successful  also,  which  provided  a  leadership 
role  for  the  Federal  Grovernment.  In  so  doing,  we  were  taking  re- 
search that's  coming  out  of  the  National  Institute  of  Justice  and 
from  around  the  country,  and  basically  saying,  hey,  these  things 
work  and  take  a  look  at  this. 

What  is  your  feeling  about  the  role  the  Federal  Government  is 
providing  with  that  kind  of  leadership? 

Mr.  Gerson.  I  don't  subscribe  to  the  view  that  we  need  an  agen- 
cy to  do  it,  but  I  do  believe  that  we  ought  to  be  studying  what  we 
have  invested  in  and  measuring  it.  I  know  I  do  that  in  all  the  ac- 
tivities I  undertake.  Through  oversight,  in  the  normal  course  of  the 
Government's  business,  I  think  we  nave  already,  but  will  continue 
to  make  that  kind  of  information  available. 

Mr.  Hughes.  Are  we  systemically  taking  a  look  at  what's  hap- 
pening in  Idaho  in  alternative  dispute  resolution  and 

Mr.  Gerson.  No. 

Mr.  Hughes  [continuing].  Sharing  that  data  with  New  Jersey,  or 
New  Jersey  with  California?  Are  we  doing  that? 
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Mr,  Gerson.  We're  not  doing  that  as  a  Federal  Grovernment,  nor 
do  I  think  that  we  should  be.  I  think,  as  Judge  Schwarzer  and  oth- 
ers said,  and  perhaps  Madeleine  Crohn  can  speak  to  that  a  little 
more  when  she's  up  here,  I  think  that  there  are  plenty  of  agencies 
and  elements  both  within  the  States  and  among  the  States  and  the 
private  sector  that  could  do  that  kind  of  thing. 

One  that  comes  immediately  to  mind  in  which  I  participate  heav- 
ily is  the  Rand  Corp's.  activities.  I  think  those  are  extremely  valu- 
able. But  in  terms  of  what  we,  ourselves,  do,  where  we  as  a  nation 
in  terms  of  the  Federal  Grovemment  should  choose  to  put  our 
money,  those  activities  that  we  look  to  sponsor,  we  ought  to  be 
studying  those  and  we  ought  to  be  reporting  on  them.  That  sort  of 
information  ought  to  be  made  generally  available. 

I  speak  about  this  kind  of  thing  all  the  time,  to  State  audiences, 
besides  Federal  ones,  and  there  isn't  any  reason  why  legislators 
can't — indeed,  they  do — the  very  same  thing. 

Mr.  Hughes.  Well  you've  taken  a  giant  step  from  basically  the 
concept  of  developing  a  clearinghouse  to  creating  a  whole  new  bu- 
reaucracy, I  mean  that's  a  giant  step  that  I  didn't  suggest.  One  of 
my  great  criticisms  of  the  whole  area  of  substance  abuse  treatment 
in  particular  is  that  we  have  been  a  dismal  failure  in  looking  at 
what  other  countries  are  doing  and  what's  happening  around  this 
country,  and  sharing  that  with  jurisdictions  around  the  country. 
That,  in  my  judgment,  is  a  legitimate  leadership  role  for  Health 
and  Human  Services,  We  don't  need  to  create  another  agency  to  do 
that. 

But  the  Federal  Government,  it  seems  to  me,  is  ideally  suited  to 
provide  that  kind  of  leadership.  We  do  have  access  to  that  kind  of 
data  or  we  can  get  it,  and  the  question  is  whether  or  not  we  should 
be  doing  that  in  the  context  of  one  of  our  agencies.  Is  it  important 
enough  to  do  that? 

Mr.  Gerson.  Well,  I  think  you're  probably  right  that  we're  differ- 
ing in  detail  and  not  on  the  substance.  I  think  it  is  important  to 
collect  data  about  what  we  do,  if  for  no  other  reason  than  we  need 
to  know  what  works  and  what  doesn't  work  in  order  to  utilize  our 
allocations  responsibly.  I  have  no  difficulty  with  reporting  those 
generally.  I'm  not  sure  what  particular  mechanism  would  be  the 
best  or  most  useful,  so  that  we  can  say  to  Oregon  that  what  Idaho 
has  done  is  terrific,  I  think  what  we  really  ou^t  to  be  focusing  on 
are  the  things  that  you're  doing  and  measuring  how  they're  work- 
ing and  communicating  their  successes  and  abandoning  our  fail- 
ures. 

Mr.  Hughes.  Well,  if  we  agree  that  part  of  the  process  has  got 
to  be  one  of  education,  sharing  of  information,  the  second  question 
then  becomes,  how  do  we  best  do  that?  It  seems  to  me  the  kind  of 
clearinghouse  that  we're  both  talking  about  is  probably  a  better 
way  to  do  it  than  the  present  fragmented  system  that  is  in  place 
now. 

I  suppose  the  best  way  that  we're  going  to  be  able  to  find  out 
how  much  you  would  like  that  type  of  a  clearinghouse  is  to  develop 
something  and  show  it  to  you. 

Mr.  Gerson.  Well,  remember,  that  we  have  some  clearinghouses, 
I  mean,  Judge  Schwarzer  is  the  manager  of  a  clearinghouse. 

Mr.  Hughes,  Ideally  suited.  Ideally  suited. 
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Mr,  Gerson.  And  it  is  beginning  to  produce  data.  I  can't  see  him 
behind  me,  but  I'm  certain  that  if  he  were  asked,  he'd  say  he 
doesn't  have  enough  resources  to  do  the  many  things  that  he  would 
like  to  do  already. 

Mr.  Hughes.  He  told  us  that  just  a  few  weeks  ago 

Mr.  Gerson.  That's  right. 

Mr.  Hughes  [continuing].  As  a  matter  of  fact. 

Mr.  Gerson.  But  much  very  valuable  work  will  be  done  there. 
We  have  talked  about  studying  a  great  many  things  jointly.  We're 
looking  at  some  things  jointly  and  we're  looking  at  things  sepa- 
rately. 

Mr.  Hughes.  I  think  that  that's  very  cost-effective.  I  know  that 
we  don't  have  a  lot  of  resources,  but  it  seems  to  me  that  that's  one 
area  where  we  need  to  sort  out  just  what  is  the  proper  Federal 
role.  It  seems  to  me  that's  the  kind  of  leadership  that  States  look 
to  us  for  and  that's  the  kind  of  leadership  that  perhaps  the  Federal 
bench  might  be  looking  for.  Judge  Schwarzer  does  a  fabulous  job, 
as  does  the  Administrative  Office  of  the  U.S.  Courts,  and  we  have 
a  lot  of  existing  mechanisms  to  develop  that  kind  of  capability.  So 
I  appreciate  your  response. 

Let  me  ask  you  something  else.  The  Civil  Justice  Reform  Act  re- 
quires a  report  on  the  results  of  the  pilot  programs  by  December 
31,  1995.  Do  you  think  we  could  speed  up  that  evaluation  process? 

Mr.  Gerson.  Well,  in  theory,  I'm  sure  we  could,  but  I  didn't  write 
it  and  I  don't  manage  it  or  administer  it.  So  I  don't  want  to  be  gra- 
tuitous. In  theory,  I  don't  know  why  data  couldn't  be  made  avail- 
able earlier,  but  I  don't  think  that  I'm  the  proper  person  to  com- 
ment definitively  on  that. 

Mr,  Hughes.  Thank  you  very  much,  Mr.  Gerson.  We  always  ap- 
preciate your  contribution. 

Mr.  Gerson.  Thank  you,  Mr.  Chairman. 

Mr.  Hughes.  I'd  like  to  bring  our  last  panel  of  the  day  up.  Our 
first  panelist  is  Robert  D.  Raven,  who  is  the  past  president  of  the 
American  Bar  Association  and  presently  chairman  of  the  Standing 
Committee  on  Dispute  Resolution  of  the  ABA.  Mr.  Raven  is  in  the 
private  practice  of  law  in  Los  Angeles  in  the  firm  of  Morrison  & 
Forrester. 

Our  second  panelist  is  Madeleine  Crohn,  who  has  been  president 
of  the  National  Institute  for  Dispute  Resolution,  NIDR,  for  the  past 
10  years.  NIDR  is  a  private,  not-for-profit  organization  which  was 
established  by  five  foundations  to  carry  out  a  national  program  of 
grantmaking  in  the  dispute  resolution  field.  Prior  to  NIDR,  Ms. 
Crohn  was  director  of  the  Pretrial  Services  Research  Center  in 
Washington,  DC,  and  involved  in  court  reform  efforts  in  New  York 
City.  That's  why  you  smiled  when  I  was  referring  to  pretrial  serv- 
ices and  our  years  of  wrestling  over  that. 

Ms.  Crohn.  That's  right. 

Mr.  Hughes.  Our  third  panelist  is  Ulysses  B.  Hammond,  who  is 
the  executive  officer  of  the  Courts  of  the  District  of  Columbia,  a  po- 
sition he's  held  since  February  1990.  Mr.  Hammond  is  representing 
the  Conference  of  State  Court  Administrators.  Prior  to  his  present 
position,  Mr.  Hammond  was  an  associate  State  court  administrator 
for  the  Michigan  Supreme  Court,  an  administrator  for  the  Wayne 
County  circuit  court  annex,  special  project  assistant  to  the  Detroit 


82 

City  Council,  and  a  research  assistant  to  the  Citizens'  Research 
Council  of  Michigan. 

We  welcome  you  today.  We  have  your  statements,  which,  without 
objection,  will  be  made  a  part  of  the  record.  I  would  encourage  you 
to  summarize  because  we've  read  your  formal  statements,  and  that 
will  enable  us  to  get  to  questions  a  lot  more  rapidly. 

Why  don't  we  begin  with  you,  Mr.  Raven?  We  welcome  you  today. 

STATEMENT  OF  ROBERT  D.  RAVEN,  CHAIRMAN,  STANDING 
COMMITTEE  ON  DISPUTE  RESOLUTION,  AMERICAN  BAR 
ASSOCIATION 

Mr.  Raven.  Thank  you.  Thank  you,  Mr.  Chairman,  members  of 
the  committee  for  this  opportunity  to  come  here  and  discuss  ADR. 
That's  very  important.  We've  set  forth  in  our  written  testimony 
what  we  think  is  going  on  in  the  country  and  so  I  won't  repeat 
that. 

Dispute  resolution  has  come  a  long  ways  in  recent  years.  When 
the  ABA  committee  was  established  in  1977,  it  was  called  the  spe- 
cial committee  on  resolution  of  minor  disputes.  Indeed,  you  will  re- 
call in  1980  when  Congress  passed  the  Dispute  Resolution  Act,  the 
one  which  was  not  funded  and  then  expired  in  1984,  it  dealt  only 
with  minor  disputes. 

There  has  been  a  lot  of  confusion,  and  still  is  I  think,  about  the 
"A"  in  ADR.  If  the  "A"  means  alternative,  to  what  is  it  an  alter- 
native? It  seems  to  me  the  answer  is  litigation,  but  of  course  litiga- 
tion is  part  of  dispute  resolution. 

It's  interesting  to  see  what  has  happened  around  the  country  on 
this  question.  I  won't  be  long,  but  there's  a  little  summary  that  I 
have  with  this.  Today  in  Canada  better  dispute  resolution  is  what 
it's  called,  BDR.  In  New  Jersey  some  people  there  call  it  com- 
plementary dispute  resolution,  CDR.  Florida  quite  often  uses  the 
term  effective  dispute  resolution,  EDR.  The  Association  of  Trial 
Lawyers,  flexible  dispute  resolution,  FDR — that's  a  good  initial. 
The  Los  Angeles  Coun^  Bar  uses  the  term  improved  dispute  reso- 
lution, IDR.  And  the  Governor  of  Ohio  says  it's  peaceful  dispute 
resolution,  PDR.  So  it  actually  goes  one  full  circle. 

Our  committee  decided  we'd  solve  it,  at  least  for  ourselves,  here 
a  few  years  back,  and  so  our  name  now  is  the  standing  committee 
on  dispute  resolution. 

Mr.  Hughes.  I  see.  Well,  you  know,  at  one  time  they  referred  to 
the  JP's  as  "judgment  for  the  plaintiff." 

[Laughter.] 

Mr.  Hughes.  You  can  get  hung  with  that  type  of  a  slogan. 

Mr.  Raven.  As  I  recall  that  case  in  Ohio  where  they  paid  on  the 
basis  of  what  the  fines  were,  why  I  can  understand  that.  Dewey  v. 
Ohio  I  think  is  the  name  of  it. 

[Laughter.] 

Mr.  Raven.  But,  in  any  event,  the  good  news  is  that  dispute  res- 
olution, whatever  we  call  it,  has  arrived  and  it's  sweeping  the  coun- 
try. I  really  believe  that,  although  one  from  California  has  to  be 
careful  because  I  think  we  see  more  of  it  out  there.  But  it's  an  idea 
whose  time  has  come.  Even  old  trial  lawyers  who  once  scorned  it 
now  claim  to  have  invented  it. 
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But  the  bad  news  is,  I  think,  that  htigation,  court  trials  are  rap- 
idly going  the  way  of  the  dinosaur.  Chief  Justice  Mover  noted  in 
his  testimony  there  would  be  several  courts  this  year  that  won't  be 
trying  civil  jury  cases,  and  that's  true  all  over  the  country. 

It's  also  rapidly  becoming  true  of  the  Federal  courts.  That's  hard 
for  us  to  accept  who  have  always  litigated  in  the  Federal  courts, 
but  it's  true  in  many  parts  of  the  Nation.  It's  happening,  of  course, 
in  the  State  courts  because  of  the  universal  underfunding  of  these 
courts  and  because  the  criminal  cases,  many  of  them  drug  cases, 
are  just  shoving  the  civil  cases  off  the  calendar. 

The  Federal  courts  are  shutting  down  the  trial  of  civil  cases,  and 
I  had  this  happen  to  me  just  a  ^w  weeks  ago,  because  of  the  fed- 
eralization of  the  criminal  law,  something  I  never  thought  I  would 
see  happen  in  this  country.  The  10th  amendment  of  the  Constitu- 
tion which  sets  up  that  separation  of  powers  seems  to  not  exist  as 
far  as  the  criminal  law  is  concerned. 

It  can  be  argued  that  the  great  demand  for  ADR  comes  out  only 
with  the  citizens'  increased  awareness  of  ADR,  which  is  good,  but 
also  because  of  the  near  collapse — I  think  that's  an  accurate  state- 
ment>— the  near  collapse  of  the  State  and  the  Federal  Civil  Trial 
Tort  Act  capability.  We  no  longer  have  a  level  playing  field  for  civil 
trials  to  compete  with  the  other  alternatives  that  we  find  in  dis- 
pute resolution. 

This  is  the  bad  news  because  some  disputes  should  have  a  court 
trial.  This  is  true,  for  example,  if  the  parties  want  a  precedent,  like 
in  a  patent  case,  a  case  that  I  was  recently  involved  in  which  it 
was  round  we  could  not  try  because  of  the  crowded  nature  of  the 
central  district  court,  the  Federal  court  in  Los  Angeles. 

And  some  want  a  iury  trial.  That's  legitimate  enough.  I  think  to 
make  ADR  work  and  to  be  acceptable  by  the  people  of  this  country, 
there  must  be  a  level  playing  field  for  all  of  the  alternatives, 
whether  it's  trial  or  whether  it's  minitrial,  whether  it's  arbitration, 
whether  it's  early  neutral  evaluation,  or  what. 

Now  I  have  developed  this  point  maybe  at  some  length,  maybe 
too  much  in  my  written  submission.  So  I'll  leave  it  there,  but  I 
think  it's  one  of  the  most  important  questions  in  front  of  the  coun- 
try right  now.  Very  few  are  speaking  out  on  it. 

The  Chief  Justice  in  his  report  at  the  end  of  1991,  his  report  to 
the  executive  and  the  legislative  branches  spoke  on  it  carefully, 
spoke  on  it  in  his  capacity  as  Chair  of  the  Conference.  Others  are 
speaking  on  it,  but  not  very  many.  I'm  going  to  speak  on  it  tomor- 
row in  Los  Angeles.  I'm  going  to  address  the  Chancellory  Club, 
which  is  made  up  of  lawyers  and  judges.  My  title  is  "Federal 
Courts  as  Police  Courts:  Federalism  Revisited,"  because  I  think 
that's  what  we're  up  against  right  now  in  this  coimtry. 

Let  me  go  to  what  I  want  to  concentrate  on  now  more,  and  that 
is  what  can  be  done  by  the  Federal  Government.  I  talk  about  that 
in  my  written  testimony.  As  we  know,  the  1980  Dispute  Resolution 
Act,  which  expired  and  wasn't  funded,  would  have  provided  for 
grants  to  ADR  developers,  to  States  and  to  localities,  nonprofit  en- 
tities, of  $10  million  a  year  over  a  4-year  period  and  a  million  a 
year  over  a  5-year  perioa  for  a  central  dispute  resolution  center. 

I  think  this  is  necessary.  I  think  it's  necessary  because  although 
there  is  a  lot  of  talk  out  there  about  ADR,  there's  a  great  deal  of 
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ignorance  in  the  bar,  there's  a  great  deal  of  ignorance  among  cH- 
ents  about  it  when  it  gets  right  down  to  the  nitty-gritty. 

For  example,  Mr.  Chairman,  you  saw  something,  I  think  it  was 
as  early  as  1977,  that  most  people  don't  see  to  this  day,  and  that 
is  you  put  in  a  bill  to  require  lawyers  to  advise  their  clients  of  the 
other  dispute  resolution.  Well,  that's  a  tough  fight,  as  I'm  sure  you 
found  out  then,  and  I  found  out  last  year  because  I  chaired  the 
committee  for  the  Center  for  Public  Resources  where  we  put  in  a 
law  firm  policy,  which  we  were  successful  in  doing. 

We  only  asked  for  two  things.  One  is  that  all  law  firms  would 
see  that  their  lawyers  were  trained,  made  aware,  and  understood 
dispute  resolution.  The  second  one  was  that  they  would  talk  to 
their  clients  about  it  who  came  in  with  disputes.  When  I  drafted 
it,  I  had  it  like  that.  I  said  "shall;"  the  lawyers  in  our  firm  shall 
discuss  with  clients  the  availability  of  these  other  alternatives.  But, 
yet,  even  in  an  organization  like  CPR  that  has  all  the  leading  gen- 
eral counsel  in  the  country  and  a  lot  of  lawyers  from  big  firms  that 
ought  to  be  very  familiar  with  it,  they  would  not  go  for  that  and 
they  finally,  over  my  vote,  put  in  "where  appropriate." 

Now  they  did  let  us  put  in  the  commentary  that  many  of  us 
think  that  does  not  meet  the  duty  of  care  that  lawyers  nave.  It 
does  not  meet  the  duty  of  care  in  southern  California.  If  a  new  cli- 
ent came  in  and  had  a  dispute  and  you  did  not  tell  them  it  was 
4  years  to  a  jury  trial  in  the  superior  court,  and  now  you  probably 
can't  even  get  a  trial  in  the  Federal  court,  a  civil  trial,  you'd  cer- 
tainly have  an  obligation  to  tell  them  about  the  other  alternatives. 

But,  yet,  the  courts  are  failing  to  come  to  it.  The  Colorado  Bar 
put  in  such  a  provision,  "shall  advise,"  and  the  court  just  within 
weeks  has  now  finally  gone  ahead  on  it.  But  they  took  out  the 
"shall"  and  put  in  "should." 

So  it's  discouraging  to  think  that  the  ADR  here  is  in  full  bloom 
as  far  as  the  use  of  it,  and  yet  the  lawyers  don't  understand  that 
they  have  that  obligation  to  tell  their  clients  about  it.  And  clients 
don't  always  understand  it. 

And  malpractice  suits  are  starting  to  come  because  lawyers  don't 
understand  this.  If  you  tell  clients,  for  example,  fine,  you  want  to 
have  arbitration,  that's  fine,  that's  a  good  way  to  settle — binding 
arbitration,  that's  a  good  way  to  settle  a  dispute  if  you  understand 
it,  and  here's  what  it's  about,  but  do  you  understand  there's  very 
limited  appeal?  If  you  lose,  the  other  side  goes  out  and  gets  an  en- 
forcement order.  We  can  protest  it.  We  can  appeal  it,  but  the 
grounds  for  setting  it  aside  are  just  very,  very  narrow.  You  have 
to  show  nearly  fraud  of  the  arbitration  body  or  something  like  that. 

Yet,  a  lot  of  lawyers  don't  know  that.  A  lot  of  lawyers  don't  tell 
their  clients  that.  There's  beginning  to  be  malpractice  suits  on  it, 
and  I've  testified  in  one  case  already  where  that  was  an  issue. 
Luckily  there  were  notes  that  showed  that  the  lawyer  had  advised 
about  it. 

So  I  think  there  is  a  great  need  for  funding,  which  I  think  only 
the  Federal  Government  can  do,  to  set  up,  to  help  on  this.  We've 
proposed  in  our  paper  that,  for  example,  with  respect  to  the  civil 
justice  delay,  the  advisory  committee  on  civil  justice  delay,  as  we 
have  said  tnis  morning,  35  of  the  94  districts  have  reported,  but 
I  think  that  we  really  need  money  up  there  for  this.  I  think  it  will 


85 

take  about  $10  million  a  year,  and  we've  suggested  that  for  at  least 
one  project  in  each  State.  So  you're  talking  about  $200,000  in  each 
State,  and  I  don't  think  that's  out  of  order.  In  fact,  I  think  it's  low. 

But  up  until  now,  of  course,  the  people  that  have  been  carrying 
the  ball  on  that,  up  to  about  a  tune  of  a  million  dollars,  is  Ms. 
Crohn's  organization,  the  ABA  to  some  extent,  Culpepper,  the  Hew- 
lett Foundation,  and  those  people.  But  there  is  a  great  demand  on 
our  money  and  at  some  point  they  will  feel  that  they  have  probablv 
done  all  they  can  do  for  ADR  and  they  will  look  to  others.  I  think 
we  very  much  need  to  do  that. 

Well,  I  won't  take  more  time  because  I've  tried  to  lay  it  out  care- 
fully in  here,  where  I  think  we  need  the  money  and  why  we  need 
money.  But  I  don't  think  there's  any  doubt  about  that.  I  think  we 
should  have  a  clearinghouse,  a  national  clearinghouse.  I  think 
there's  a  great  need  for  that. 

We  tried  to  do  that,  the  standing  committee,  but  we  don't  have 
either  the  money  or  the  staff  to  do  that  all  the  way,  the  way  it 
should  be  done.  Just  to  get  this  information  out  so  that  not  only 
lawyers  become  better  educated  about  it,  but  judges,  too — and 
there  are  a  lot  of  judges — but,  more  importantly,  that  clients  un- 
derstand. 

Now  the  big  corporations  are  getting  that  through  the  Center  for 
Public  Resources,  and  that's  wonderful.  Some  of  them,  if  they're  ac- 
tive in  the  American  Arbitration  Association,  get  certain  informa- 
tion there.  But  there's  a  great  number  of  people  that  have  a  right 
to  know  about  these  alternatives  and  how  to  use  them  and  when 
to  use  them.  They  don't  have  that  kind  of  knowledge  or  know 
where  to  go  to  get  that  kind  of  knowledge.  So  I  think  that  should 
be  done. 

I  thank  you  again. 

Mr.  Hughes.  Thank  you,  Mr.  Raven. 

[The  prepared  statement  of  Mr.  Raven  follows:] 
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Prepared  Statement  of  Robert  D.  Raven,  Chairman,  Standing 
Committee  on  Dispute  Resolution,  American  Bar  Association 

Mr.  Chairman,  members  of  the  subcommittee,  I  am  Robert 
D.  Raven,  Chairman  of  the  Standing  Committee  on  Dispute 
Resolution  of  the  American  Bar  Association.   I  have  served 
as  Chair  of  the  ABA's  Standing  Committee  on  the  Federal 
Judiciary,  the  Standing  Committee  on  Legal  Aid  and  Indigent 
Defendants,  and  as  Chair  of  the  Committee  on  the  Trial  of 
Antitrust  Cases  of  the  Section  of  Litigation.   I  have  served 
as  President  of  the  State  Bar  of  California  and  of  the 
American  Bar  Association. 

I  am  here  today  on  behalf  of  the  ABA  and  its  Standing 
Committee  on  Dispute  Resolution. 

In  1906,  Dean  Roscoe  Pound,  then  a  young  Nebraska 
lawyer,  delivered  his  historic  address  on  "The  Causes  of 
Popular  Dissatisfaction  with  the  Administration  of  Justice" 
at  the  29th  Annual  Meeting  of  the  American  Bar  Association. 
In  the  course  of  his  remarks  he  stated,  "Our  administration 
of  justice  is  not  decadent.   It  is  simply  behind  the  times." 
Now  almost  90  years  after  Pound's  speech,  when  our  5,000 
member  organization  has  grown  to  over  380,000,  the 
administration  of  justice  is  even  more  behind  the  times  as 
our  problems  have  increased  in  size  and  complexity. 

Although  most  of  what  I  want  to  discuss  with  the 
Committee  today  is  the  size  and  complexity  of  problems  and 
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the  singular  needs  within  the  civil  justice  system,  I  roust 
first  share  with  the  Coinmittee  our  deep  conviction  that 
these  problems  cannot  be  addressed  without  identifying  and 
analyzing  the  problems  in  the  criminal  justice  system.   In 
short,  any  agenda  to  improve  the  civil  justice  system  in 
America  must  address  two  of  the  most  important  issues  facing 
that  system: 

the  decay  caused  by  long-term  neglect  and 
underfunding  of  the  entire  justice  system;  and 

the  extent  to  which  the  civil  justice  system  has 
been  damaged  by  the  increased  burden  on  the 
criminal  justice  system. 

In  1988  the  ABA  demonstrated  the  effect  of  the 
expanding  criminal  docket  on  the  civil  justice  system  in 
Criminal  Justice  in  Crisis,  a  1988  report  by  the  ABA 
Criminal  Justice  Section's  Committee  on  Criminal  Justice  in 
a  Free  Society.   The  committee  conducted  hearings  in  three 
cities  and  surveyed  more  than  800  persons  employed  in  the 
justice  system  throughout  the  nation  —  judges,  prosecutors, 
defense  attorneys  and  law  enforcement  professionals.   The 
committee's  original  purpose  was  to  examine  the  extent,  if 
any,  to  which  constitutionally  guaranteed  protections  were 
creating  problems  in  the  criminal  justice  system. 
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That  committee  found  the  criminal  justice  system 
struggling  merely  to  survive.   The  crisis  resulted  not  from 
the  preservation  of  constitution  protections,  as  some  had 
alleged,  but  from  a  lack  of  resources  at  all  levels  of  the 
criminal  justice  system.   The  report  noted  that  "as 
currently  funded,  the  criminal  justice  system  cannot  provide 
the  quality  of  justice  that  the  public  legitimately  expects 
and  that  the  people  working  in  the  system  wish  to  deliver." 

The  committee  described  the  criminal  justice  system  as 
"starved  for  resources."   It  noted  that  the  Bureau  of 
Justice  Statistics  indicated  that  only  about  three  percent 
of  all  government  spending  in  the  United  States  goes  to 
support  criminal  and  civil  justice  system  activities  (a 
figure  that  has  remained  constant  in  the  years  since  the 
study  was  completed) .   Because  of  inadequate  resources, 
judges  are  faced  with  unmanageable  caseloads,  courts  are 
insufficiently  staffed,  and  many  lack  available  technology 
to  assist  in  processing  cases.   Law  enforcement  officials, 
prosecutors,  public  defenders  and  correction  and  probation 
officials  are  similarly  overwhelmed. 

The  committee  also  cited  the  exponential  increase  in 
criminal  filings  precipitated  by  the  war  on  drugs  as  adding 
an  intolerable  burden  to  an  already  overloaded  system.   In 
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his  year-end  report  for  1989,  Chief  Justice  William  H. 
Rehnquist  noted  that  drug  prosecutions  in  federal  courts 
more  than  tripled  in  the  1980s.   Narcotics  prosecutions  now 
account  for  nearly  half  of  all  federal  criminal  trials,  and 
these  cases  increase  by  as  much  as  20  to  25  percent  each 
year. 

In  1989  the  Los  Angeles  County  Bar  Association  proposed 
and  the  ABA's  Board  of  Governors  and  House  of  Delegates 
approved  the  creation  of  the  "Task  Force  on  the  Crisis  in 
the  Justice  System".   That  Task  Force  reported  to  the  Board 
of  Governors  in  August  1990  and  the  ABA  then  created  its 
Special  Committee  on  Funding  the  Justice  System. 

That  Committee  undertook  a  national  survey  of  the 
justice  system  in  the  50  states  and  the  District  of  Columbia 
and  identified  17  "crisis  points"  and  surveyed  justice 
system  personnel  across  the  country.   That  survey  indicated 
that  virtually  every  state  is  facing  a  funding  crisis  of 
some  proportion,  and  documented  the  extent  of  the  closing 
down  of  civil  courts  and  civil  jury  trials. 

At  the  1991  ABA  Annual  Meeting,  the  House  of  Delegates 
adopted  Resolution  10  I,  sponsored  by  the  Los  Angeles  County 
Bar  Association,  which  states  that  the  "highest  priority  of 
the  bar  and  bench  must  be  to  promote  improvements  in  the 


90 


-  5  - 
American  system  of  justice  by  ensuring  balanced  and  adequate 
funding  for,  and  timely  access  to,  the  entire  justice 
system."   Adoption  of  this  resolution  reflects  the 
Association's  continuing  concern  over  the  myriad  problems 
facing  the  justice  system  as  a  result  of  long-term  neglect 
and  under funding. 

State  and  local  courts  have  not  escaped  the  deluge  of 
drug  cases.   Convictions  for  felony  drug  trafficking  in 
state,  county  and  municipal  courts  increased  46  percent  in 
just  two  years,  from  1986  to  1988,  the  most  recent  years  for 
which  the  data  is  available.   In  some  jurisdictions,  drug 
cases  account  for  as  much  as  two-thirds  of  the  criminal  case 
filings.   Our  major  cities  have  been  especially  hard  hit. 
In  Chicago  between  1984  and  1988,  the  number  of  defendants 
charged  with  felony  drug-related  crimes  grew  by  159  percent. 
In  Los  Angeles  three-quarters  of  all  criminal  prosecutions 
are  for  drug  charges  or  drug-related  crimes.   In  King  County 
(Seattle),  Washington,  criminal  case  filings  grew  from  4,000 
in  1983  to  more  than  8,000  in  1989.   These  increases  all 
were  attributable  mainly  to  drug  cases.   Rural  states  are 
not  exempt  from  this  problem.   Idaho,  for  example, 
experienced  a  more  than  50  percent  increase  in  narcotics 
felony  cases  over  a  two  year  period  in  the  mid-1980s. 
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In  response  to  the  issues  and  observations  first  raised 
in  the  report  of  the  Committee,  the  ABA  formed  the  Task 
Force  on  the  Crisis  in  the  Justice  System,  which  I  chaired 
as  immediate  past  president  of  the  ABA.   The  task  force  was 
charged  with  developing  an  overall,  coordinated  approach  to 
the  problems  facing  the  American  justice  system. 

After  an  intensive  six-month  study,  the  task  force 
reported  to  the  ABA  Board  of  Governors  at  the  August  1990 
Annual  Meeting.   The  task  force  concluded  that  the  justice 
system  is  overwhelmed  by  a  combination  of  long-term  neglect 
and  the  expanding  demand  on  limited  resources  created  by  the 
increased  number  of  criminal  cases  precipitated  by  the  "war 
on  drugs." 

The  task  force  concluded  that  the  criminal  justice 
system  had  suffered  quietly  with  the  problems  of  strained 
resources  for  years,  but  that  a  new,  ominous  threat  had 
recently  emerged.   The  meager  resources  previously  committed 
to  the  civil  justice  system  were  being  drained  away  to  deal 
with  the  increased  caseload  on  the  criminal  side.   As  Chief 
Justice  Malcolm  Lucas  of  California  observed,  "(D) rug  cases 
are  swamping  the  courts.   The  system  has  begun  to  take  on  so 
much  water  we  are  close  to  foundering.   Too  often,  civil 
cases  get  drowned." 
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In  short,  the  need  to  move  the  increased  number  of 
criminal  cases  through  the  justice  system  under  speedy  trial 
requirements  and  limited  —  or  even  shrinking  —  resources 
had  choked  off  access  to  the  civil  justice  system. 

The  task  force  found  that  the  resultant  crisis  is 
national,  not  limited  to  urban  areas  like  Los  Angeles,  New 
York  or  Chicago.   The  symptoms  may  be  different  in  various 
jurisdictions,  but  the  "disease"  is  evident  in  every  state 
across  the  nation.   The  symptoms  include: 

budget  cuts; 

delay  and  even  closing  of  courts; 

prison  overcrowding; 

public  defender  offices  that  are  unable  to  take  on  new 

cases,  and 

a  limitation  on  the  hours  courts  are  open  to  the 
public. 

The  task  force  warned  that  thousands  of  people  with 
legitimate  grievances  are  being  systematically  denied  access 
to  the  civil  courts.   The  "shutdown"  of  the  civil  justice 
system  —  especially  civil  jury  trials  —  is  spreading, 
taking  our  justice  system  to  the  edge  of  collapse. 

With  this  background,  the  task  force  set  forth  two 
principal  recommendations.   First,  they  recommended  creation 
of  a  Special  Committee  on  the  Drug  Crisis,  charged  with 
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coordinating  the  ABA'S  response  to  the  nation's  drug 
epidemic. 

Second,  the  task  force  recommended  creation  of  a 
Special  Committee  on  Funding  the  Justice  System.   This  new 
entity  was  created  to  work  with  state  and  local  bar 
associations,  as  well  as  other  interested  parties,  to 
develop  strategies  to  secure  adequate  and  balanced  funding 
for  the  justice  system  in  particular  jurisdictions. 

Since  its  inception  in  1990,  the  Special  Committee  on 
Funding  the  Justice  System  has  focused  its  efforts  on 
determining  the  depth  of  the  crisis  and  identifying  common 
issues  that  must  be  addressed  in  all  jurisdictions  in  order 
to  resolve  the  long-term  problems  faced  by  the  entire 
justice  system.   The  committee  recognizes  that  because  of 
the  various  funding  mechanisms  employed  in  different  states 
and  counties,  there  will  be  no  universal  solution  to  this 
problem.   Additional  funding  is  needed  for  the  justice 
system  in  virtually  every  jurisdiction,  but  the  approach  to 
seeking  adequate  and  balanced  funding  must  be  directed  at 
the  local  level  by  experts  who  best  understand  the 
interrelationship  between  the  elements  of  that 
jurisdiction's  justice  system. 
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The  committee  has  undertaken  a  national  survey  of  the 
justice  system  in  the  50  states  and  the  District  of  Columbia 
in  order  to  ascertain  the  magnitude  and  exact  nature  of  the 
crisis  nationally.   The  committee  identified  17  "crisis 
points"  and  surveyed  personnel  involved  in  the  justice 
system  from  across  the  country  to  determine  where  these 
crisis  points  are  evident. 

The  result  of  the  survey  indicate  that  virtually  every 
state  is  facing  a  funding  crisis  of  some  proportion.   For 
example,  most  people  are  familiar  with  the  desperate 
situation  confronting  the  court  system  in  the  state  of  New 
York  —  budget  cuts  mandated  by  the  governor  and  the 
legislature  have  forced  the  lay-off  of  more  than  475  justice 
system  personnel,  judges  have  taken  a  10  percent  pay  cut, 
and  some  courthouses  have  been  closed.   The  problem, 
however,  is  not  limited  to  New  York  State.   Budget  cuts  have 
been  experienced  by  the  justice  system  in  nearly  half  the 
states. 

The  survey  also  shed  additional  light  on  anecdotal 
information  concerning  the  closing  down  of  civil  courts  or 
civil  jury  trials.   Based  on  this  sampling,  we  now  know  that 
the  civil  justice  systems  —  or  civil  jury  trials  —  have 
been  temporarily  suspended  or  closed  down  in  more  than  10 
states  during  the  past  two  years.   Finally,  the  survey  found 


95 


-  10  - 
that  a  significant  majority  of  states  lack  adequate  funding 
for  indigent  defense  services. 

Taking  this  information  together,  the  Special  Committee 
on  Funding  the  Justice  System  has  identified  the  need  for  a 
fundamental  change  in  our  thinking  about  the  entire  system 
of  justice.   Lawyers,  judges,  court  personnel  and  the  public 
must  begin  to  view  the  justice  system  as  an  "ecosystem." 
This  ecosystem  includes  police,  courts,  prosecution  and 
defense,  appellate  bodies,  corrections  and  probation 
functions,  and  must  operate  as  a  cohesive  unit,  while 
maintaining  the  complete  independence  of  each  unit. 

Turning  now  to  the  specific  needs  of  the  civil  justice 
system,  I  hope  that  a  few  comments  about  our  last  15  years 
may  give  speed  to  your  committee's  deliberations  as  to  its 
own  next  best  steps. 

In  1976,  our  association  cosponsored  a  conference  in 
St.  Paul  Minnesota.   The  conference  sought  to  address  two 
principal  topics:   "What  types  of  disputes  are  best  resolved 
by  judicial  action  and  what  kinds  are  better  assigned  to 
another  more  appropriate  forum?",  and  "Can  the  interest  of 
justice  be  better  served  with  processes  less  time-consuming 
and  less  expensive?"   The  conference  discussions  led  to  the 
appointment  of  a  "Pound  Conference  Follow-up  Taskforce," 
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under  the  chairmanship  of  then  Judge  Griffin  Bell.   In 
August  1976,  the  task  force  published  a  report  with  numerous 
recommendations  for  justice  reform. 

Among  the  principle  recommendations  contained  in  the 
report  are  that  a  variety  of  innovative  dispute-resolution 
techniques  be  explored:   arbitration,  mediation,  revitalized 
and  expanded  small  claims  courts,  and  a  new  concept  called  a 
"neighborhood  justice  center." 

In  1977,  when  the  ABA  established  its  Standing 
Committee  on  Dispute  Resolution,  that  subject  was  relatively 
obscure;  however,  during  the  past  14  years,  the  ABA  through 
that  Standing  Committee,  has  charted  the  nation's  dispute 
resolution  agenda.   The  Multi-Door  Courthouse,  school 
mediation  and  police  dispute  resolution  programs  were 
unknown  concepts  until  after  the  ABA's  1976  conference  on 
improvements  in  the  administration  of  justice. 

The  dispute  resolution  world  today  is  dramatically 
different.   Throughout  these  14  years,  the  ABA  has 
established  its  goals  to  integrate  dispute  resolution  into 
every  aspect  of  the  legal  system  and  society.   Much  has 
happened;  in  part  because  of  ABA  leadership: 


97 


-  12  - 
More  than  94  percent  of  the  law  schools  now  offer 
dispute  resolution  courses. 

More  than  half  of  the  local  and  state  bars  have  dispute 
resolution  committees. 

More  than  2,000  schools  have  peer  mediation  programs. 

More  than  450  community  programs  exist  throughout  the 
country . 

Dispute  resolution  is  finding  its  way  into  the  areas  of 
community  policing,  attorney-client  disputes,  and 
linkages  with  Lawyer  Referral  and  Information  Services. 

A  June  1989  ABA  Conference  on  Access  to  Justice  in  the 
1990s  strongly  favored  the  informed  use  of  ADR 
mechanisms  in  programs  serving  moderate  income  people. 

The  ABA  established  the  Standing  Committee  on  Dispute 
Resolution  to  study,  experiment  with,  disseminate 
information  concerning,  and  support  the  appropriate 
integration  of  methods  for  the  resolution  of  disputes  other 
than  the  traditional  process.   Among  its  many  functions,  the 
committee  provides  resources  and  technical  assistance  in 
designing,  training  and  educating  lawyers,  judges  and 
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non-lawyers,  domestically  and  internationally,  about 
alternative  or  appropriate  dispute  resolution  (ADR)  systems. 

The  committee  has  five  major  objectives  to  guide  its 
projects  and  activities: 

Provide  comprehensive  clearinghouse  services  and 
technical  assistance  to  ABA  entities  and  external 
groups,  including  more  than  450  dispute  resolution 
programs  nationwide. 

Activate  state  and  local  bar  involvement  in  dispute 
resolution. 

Conduct  public  and  professional  education  programs. 

Conduct  a  program  of  research  and  development, 
including  programmatic  and  legislative  models. 

Develop  and  evaluate  innovative  and  experimental 
programs,  such  as  the  Multi-Door  Courthouse  Dispute 
Resolution  Center  Project. 

Since  its  inception,  the  ABA  has  coordinated  dispute 
resolution  activities,  achieving  a  number  of  milestones, 
including: 
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Conducted  six  national  ADR  conferences:  education  (1), 
consumer  (2),  family  (2)  and  bar  leaders  (2). 

Established  three  experimental  Multi-Door  Courthouse 
projects  in  1983. 

Conducted  seven  State  Justice  Institute  (SJI)  workshops 
and  30  technical  assistance  visits  on  the  Multi-Door 
Courthouse  throughout  the  nation. 

Produced  two  SJI-funded  videos  on  the  Multi-Door 
Courthouse:   one  features  the  Honorable  Sandra  Day 
O'Connor,  Associate  Justice  of  the  United  States 
Supreme  Court. 

Activated  law  school  involvement  in  ADR:   presently  164 
of  174  ABA  accredited  law  schools  offer  at  least  one 
ADR  course. 

Activated  state  and  local  bar  association  involvement 
in  ADR:   more  than  half  the  bars  now  have  ADR 
committees  and  eight  state  bars  (Alaska,  Hawaii,  Idaho, 
Michigan,  Oklahoma,  Oregon,  Washington  and  Texas)  have 
ADR  sections. 
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Consulted  with  Fortune  500  companies  and  major  law 
firms  regarding  incorporating  ADR  into  their  law  and 
business  practices. 

Cosponsored  with  other  ABA  sections  and  divisions,  more 
than  30  ADR  workshops  at  the  1989  ABA  Annual  Meeting. 

Devoted  the  ABA  Journal  President's  Page  to  ADR  in 
three  separate  issues. 

Conducted  more  than  200  dispute  resolution 
presentations  for  major  business  organizations. 

One  of  the  major  milestones  has  been  the  establishment 
of  a  National  Resource  Center  on  ADR  in  the  Washington  ABA 
office.  The  National  Resource  Center  is  the  repository  of 
books,  journals,  magazines,  newsletters,  audio  and  video 
tapes,  research  articles  and  other  materials.  In  1980  the 
Committee  responded  to  1,500  requests  for  information,  and 
in  1991  over  22,000  requests. 

Users  of  the  resource  center  include  groups  other  than 
lawyers  and  judges.   Citizens  from  all  backgrounds  form  20 
percent  of  the  users,  a  figure  equal  to  lawyer  use. 
Educators,  professionals  of  other  disciplines,  bar 
associations  and  judges  represented  48  percent  of  users. 
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Governmental  agencies,  corporations  and  business  represent 
the  final  12  percent. 

In  addition  to  having  established  a  permanent  dispute 
resolution  committee,  the  ABA  House  of  Delegates,  the 
policymaking  body  of  the  association,  has  passed  four  ADR 
resolutions. 

1.  To  promote  continued  use  of  and  experimentation 
with  ADR,  both  before  and  after  suit  is  filed,  as 
welcome  components  of  the  justice  system,  adopted 
August  1989. 

2 .  To  support  the  increased  use  of  ADR  by  federal 
agencies,  which  included  support  for  the  recently 
passed  Administrative  Dispute  Resolution  Act  of  1990, 
adopted  August  1988. 

3 .  To  urge  Congress  to  amend  Title  9  of  the  United 
States  Code  (Arbitration  Act)  or  to  enact  a  new  law 
relating  to  appeals  of  orders  to  enter  into  an 
arbitration  hearing,  adopted  February  1986. 

4.  Adopted  Standards  of  Practice  for  Lawyer  Mediators 
in  Family  Disputes,  August  1984. 
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Perhaps  most  importantly  we  in  the  ABA  strongly 
supported  the  Congressional  consideration  of  dispute 
resolution  legislation  which  culminated  in  the  1980 
enactment  of  P. L. 96-190  the  Dispute  Resolution  Act. 
Unfortunately,  that  Act  was  never  funded  and  its 
authorization  expired  in  1985.  That  important  law  would 
have  provided  grants  to  ADR  developers,  states,  localities 
and  non-profit  entities,  of  $10  million  a  year  over  a 
four-year  period,  and  $1,000,000  a  year  over  a  five-year 
period  for  a  central  dispute  resolution  center. 
Fortunately,  the  blueprint  for  action  embodied  in  that  law 
can  give  speed  to  our  efforts  to  evaluc^te  proposals  of  the 
1990s. 

Now  we  have  the  1991  report  of  the  President's  Council 
on  Competitiveness  which  contained  a  number  of  proposals  for 
improving  the  civil  justice  system  in  the  1990s,  including 
proposals  on  ADR.   In  response  ABA  President  D'Alemberte 
formed  and  chaired  an  informal  Working  Group  on  Civil 
Justice  System  Proposals.   This  working  group's  analysis  of 
the  Council's  recommendations  do  not  constitute  an 
endorsement  of  legislative  proposals  or  amendments  to  rules 
that  have  not  been  examined  by  the  ABA.   Nevertheless  the 
Council's  proposals  to  "promote  voluntary  use  of  ADR 
techniques  as  embodied  in  the  President's  proposed  Access  to 
Justice  Act  of  1992"  as  introduced  on  February  4,  1992,  as 
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S.2180  and  H.R.4155,  require  the  following  observations: 

The  President's  Council  recommended  creation  of  a 
"multidoor  courthouse",  modeled  after  the  ABA  concept,  to 
permit  the  parties  to  choose  between  several  different 
methods  for  resolving  their  dispute.   Before  the  contest 
would  be  set  for  trial,  the  parties  would  attend  a  mandatory 
conference  to  identify  the  areas  in  controversy.   At  this 
conference  the  parties  would  be  given  the  opportunity  to 
resolve  their  claims  through  a  variety  of  alternative 
dispute  resolution  mechanisms,  including  early  neutral 
evaluation,  mediation,  arbitration,  minitrial,  and  summary 
jury  trial.   Section  7  of  the  President's  legislation  would 
mandate  the  creation  of  a  pilot  multi-door  courthouse 
project  by  the  Chief  Judge  of  each  judicial  circuit  for  a 
three  year  period.   Within  6  months  after  the  effective  date 
of  this  Act,  each  designated  project  must  establish  an  ADR- 
plan  which  shall  include: 

—  procedures  for  limited  discovery; 

—  confidentiality  of  proceedings; 

—  selection,  use,  and  payment  for  non- judicial  ADR 
neutrals;  standards  for  determining  what  cases  are 
appropriate  for  ADR; 

—  judicial  review  of  all  cases  within  120  days  after 
being  filed  for  possible  ADR  referral. 
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While  the  above  framework  for  enhanced  ADR  may  seem 
impressive  at  first  glance,  I  am  compelled  to  note  the 
following  deficiencies  in  the  President's  proposed 
legislation: 

1.   While  the  President's  bill  mandates  the 
establishment  of  one  Multi-door  Courthouse  Project  within 
each  federal  judicial  circuit,  it  does  not  provide  any  new 
authorization  for  funding  any  of  them.   Without  a  separate 
authorization,  new  funding  is  far  more  difficult  to  achieve. 
In  addition,  the  three  year  authorization  is  shorter  than 
necessary. 

If  we  are  to  move  beyond  the  past  successes  with  ADR 
techniques,  the  ABA  recommends  that  the  Administration 
reorganize  its  funding  priorities  to  provide  significant 
funding  for  a  structured  implementation  program  to  create 
multi-door  courthouses  and  programs  of  dispute  resolution 
within  both  the  federal  and  state  court  systems.   This  would 
follow  up  effectively  on  the  more  than  $1,000,000 
contributed  over  the  past  eight  years  by  the  ABA,  the  State 
Justice  Institute,  the  Culpeper  Foundation,  the  National 
Institute  for  Dispute  Resolution,  the  Hewlett  Foundation  and 
local  foundations  and  corporations  to  create,  implement  and 
promote  Multi-Door  Courthouses.   Significant  additional 
funding  is  needed  to  update  and  expand  Multi-Door  dispute 
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resolution  information;  to  provide  technical  assistance  and 
training  for  judges,  court  administrators  and  lawyers;  and 
to  develop  consistent  methodologies  for  integrating  ADR  more 
fully  into  the  justice  system. 

I  note  that  many  District  Courts  have  established 
Advisory  Committees  on  Civil  Justice  Delays,  and  of  the  35 
of  these  which  have  reported  so  far,  31  have  recommended 
more  use  of  alternative  dispute  resolution.   If  these 
recommendations  are  to  be  followed,  new  resources  need  to  be 
provided.   I  would  recommend  separate  legislative 
authorization  for  this  and  the  mandating  of  at  least  $10 
million  per  year  for  at  least  one  ADR  pilot  project  in  each 
state  of  two-three  years  duration,  as  a  formal  part  of  the 
present  federal  system. 

I  also  believe  there  is  merit  in  considering  earmarking 
part  of  the  present  filing  fees,  which  now  revert  directly 
to  the  U.S.  Treasury,  to  be  used  for  ADR  in  complex  public 
cases,  such  as  that  brought  against  the  District  of 
Columbia's  child  welfare  system. 

2.   The  President's  Bill  contains  no  authorization  for 
funding  for  grants  for  seed  money  to  states,  localities,  and 
non-profit  organizations  for  development  of  innovative  ADR 
programs.   The  civil  justice  needs  of  this  country  need  a 
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seed  money  grant  program  to  enable  a  state,  locality  or 
other  entity  to  obtain  the  "know  how"  and  to  provide  a 
vehicle  for  further  creative  experimentation.   I  believe  the 
1980  Dispute  Resolution  Act  embodied  the  correct  concept  in 
that  it  limited  the  duration  of  funding  for  individual 
projects  but  provided  a  modest  $10  million  per  year 
authorization  for  such  grants  to  states  and  localities  for 
development  of  innovative  ADR  programs. 

3.  The  bill  does  not  establish  the  necessary  central 
dispute  resolution  resource  center  at  the  $2  -  $3  million 
level  necessary  to  support  a  meaningful  national 
clearinghouse  of  information  and  experience.   No  state, 
locality  or  even  the  ABA  can  provide  that  necessary  level  of 
support  which  these  intervening  twelve  years  have  proved  to 
be  necessary. 

4.  While  the  bill  authorizes  compensation  for 

non- judicial  personnel  who  serve  as  neutrals,  it  does  not 
provide  necessary  new  authorization  for  funding  for  them. 

5.  The  bill  contains  no  language  requiring  measurement 
of  the  efficacy  the  pilot  projects  have  on  reducing  delay 
and  backlog  nor  for  their  continued  development  and 
expansion  throughout  the  federal  court  system;  and 
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6.   The  bill  does  not  pose  any  responsibility  with  the 
Judicial  Conference  of  the  United  States  to  provide  guidance 
to  the  circuits  in  the  development  of  standards  and 
procedures  for  operating  these  projects. 

Even  given  these  limitations,  I  believe  the  President's 
Access  to  Justice  proposals  provide  a  good  starting  point, 
and  I  hope  the  Committee  accepts  our  deep  belief  that  any 
effort  to  improve  the  civil  justice  system  begins  with  a 
fundamental  understanding  that  the  system  is  grossly 
underfunded,  and  that  the  quality  of  justice  is  bound  to  the 
quantity  of  justice. 

More  than  200  years  ago,  our  founders  framed  a 
Constitution  creating  a  nation  of  laws.   Through  long-term 
neglect  and  underfunding,  we  already  have  weakened  our 
concept  of  justice.   We  must  not  allow  this  to  continue. 

I  stand  ready  to  answer  your  questions. 
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Mr,  Hughes.  Ms.  Crohn,  welcome. 

STATEMENT  OF  MADELEINE  CROHN,  FORMER  PRESffiENT, 
NATIONAL  INSTITUTE  FOR  DISPUTE  RESOLUTION 

Ms.  Crohn.  Mr.  Chairman,  and  members  of  the  committee  and 
members  of  the  committee  staff,  I'm  honored  and  very  pleased  to 
be  here  today  to  discuss  the  state  of  dispute  resolution  in  America. 

Until  recently,  I  was  the  president  of  the  National  Institute  for 
Dispute  Resolution  (NIDR),  and  was  so  for  10  years.  My  remarks 
today,  as  well  as  the  written  statement  which  I  provided  to  the 
committee,  reflect  my  personal  views  and  not  those  of  the  institute. 

I  propose  to  supplement  my  statement  with  a  few  brief  remarks. 
I'm  also  available  to  answer  any  questions  you  may  have,  and  I 
would  like  to  introduce  two  members  of  my  former  staff,  Tom  Fee, 
who  is  in  the  back  and  is  now  acting  president  of  NIDR,  and  Pat- 
rick Fn'Piere,  who  is  the  vice  president  for  public  affairs.  If  I  am 
unable  to  answer  a  question,  I'm  sure  that  they  can  assist  me. 

My  work  at  NIDR  has  provided  me  with  a  perspective  which  I 
believe  is  unique  in  the  dispute  resolution  field.  As  you  may  be 
aware,  the  institute  was  created  by  several  foundations  about  10 
years  ago.  Ironically,  I  believe  that  it  was  created  in  part  because 
the  Dispute  Resolution  Act  was  not  funded.  The  private,  philan- 
thropic sector  decided  to  take  some  action  on  what  it  felt  was  a 
great  need  back  in  the  early  eighties,  albeit  at  a  level  of  funding 
which  was  considerably  lower  tnan  what  the  Dispute  Resolution 
Act  was  envisioning. 

Our  institute  has  helped  shape  the  field  and  its  growth,  and  it 
has  done  so  both  as  an  advocate  as  well  as  a  critical  observer  of 
the  dispute  resolution  field.  I  believe  that  kind  of  stand  is  one 
which  is  critical  when  you  are  grantmaker  or  provider  of  financial 
support. 

I  want  to  make  two  brief  points.  The  first  one  is  that  the  uni- 
verse of  dispute  resolution  today  is  not  what  it  was  in  1980.  Its 
boundaries  have  expanded.  There  are  new  questions  that  need  to 
be  addressed,  and  there  are  new  types  of  activities  that  need  to  be 
supported,  given  the  developments  over  the  past  10  years. 

My  second  point  is  that  dispute  resolution  today  is  at  an  impor- 
tant crossroad.  Depending  on  the  actions  that  we  take  over  the 
next  several  years,  the  role  of  dispute  resolution  may  be  somewhat 
limited  or  instead  it  may  play  a  critical  role  in  our  society.  These 
directions  are  going  to  be  affected  by  national  leadership  and  we 
should  not  underestimate — and  I  think  I'm  echoing  in  part  what 
Mr.  Raven  said — the  role  which  a  modest  and  strategic  Federal  in- 
volvement might  play  in  shaping  dispute  resolution. 

Going  back  to  my  first  point,  the  field  has  changed.  The  best 
words  to  characterize  what  dispute  resolution  was  in  1980  is 
sprawling  and  ad  hoc.  An  NIDR  consultant  who  examined  the  field 
in  1981  for  NIDR  wrote,  "As  a  field  of  study,  dispute  resolution  re- 
sembles thermodynamics  before  Newton  or  astronomy  before  ptol- 
emy."  Simply  put,  most  of  the  dispute  resolution  activities  resulted 
from  individual  initiatives  from  judges,  grassroot  activists,  or  prac- 
titioners who  were  translating  labor-management  experience  into 
new  fields  of  dispute  resolution. 
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Ten  years  later,  what  we  find  is  this:  Every  State  in  the  country 
has  at  least  one  dispute  resolution  program,  for  a  total  of  over 
1,200  throughout  the  country.  More  than  86  percent  of  the  law 
schools  now  have  courses  in  dispute  resolution,  while  there  was 
only  about  12  percent  10  years  ago.  We  find  the  same  thing  in 
schools  of  business,  management,  and  public  policy. 

Four  hundred  community  justice  centers  now  exist  in  the  coun- 
try. There  were  80  in  1980,  and  many  predicted  their  demise.  They 
thought  that  this  was  just  a  fad.  Not  true. 

Federal,  State,  and  local  units  of  government  are  turning  to  me- 
diated negotiations  to  solve  complex,  difficult  public  policy  disputes 
or  to  craft  legislation  and  regulations  with  the  goal  of  preempting 
lengthy  and  costly  litigation.  And  the  private  sector,  including 
CPR,  particularly  in  the  areas  of  intercorporate  disputes  and  fam- 
ily conflicts,  is  growing  very  fast. 

Another  way  to  look  at  the  field  is  to  consider  legislation.  When 
the  Dispute  Resolution  Act  was  considered  and  hearings  took  place 
in  1979,  some  public  officials  and  groups  were  recognizing  the  need 
to  support  an  emerging  field.  Yet,  as  has  been  said  a  number  of 
times  today,  appropriations  did  not  follow,  a  sign  of  tightening  Fed- 
eral budget,  but,  more  important,  for  lack  of  a  broad  constituency. 

Some  years  later,  actually  last  year,  Congress  passed  three  bills 
designed  to  institutionalize  dispute  resolution  throughout  the  Fed- 
eral Government.  The  Administrative  Conference  of  the  United 
States,  the  Federal  Mediation  and  Conciliation  Service,  the  Envi- 
ronmental Protection  Agency,  and  the  Administrative  Office  of  the 
U.S.  Courts  led  the  way  in  moving  legislation.  So  the  infrastruc- 
tures are  being  built,  which  is  one  of  the  most  important  phenome- 
non that  we've  witnessed  over  the  last  10  years.  The  constituency 
for  dispute  resolution  has  grown  exponentially. 

Have  we  arrived  though?  Not  yet.  And  we  face  new  questions.  As 
a  private  system  of  dispute  resolution  develops  for  people  or  organi- 
zations who  have  disputes  and  who  can  afford  to  pay  for  a  private 
system  of  justice,  we  must  carefully  watch  how  public  institutions 
who  sponsor  dispute  resolution  evolve  and  provide  similar  services. 

For  instance,  are  publicly  funded  DR  services  of  good  quality? 
And  who  monitors  those  services?  How  viable  are  those  programs? 
Many  of  them  are  still  vulnerable,  and  they  haven't  yet  become 
part  of  the  mainstream. 

To  what  extent  are  those  programs  driven  by  issues  of  time  and 
cost  savings?  And  do  those  goals  affect  in  a  negative  way  questions 
of  access,  fairness,  and  justice?  What  are  the  boundaries  between 
private  and  public  justice?  Those  boundaries  are  becoming  increas- 
ingly porous.  And,  perhaps  more  important,  who's  going  to  mind 
the  store  and  raise  those  questions? 

Briefly  my  second  point:  I  said  earlier  that  dispute  resolution  is 
at  a  crossroad.  Let  me  explain.  Dispute  resolution  is  not  just  about 
settling  individual  disputes,  reducing  transactional  costs,  or  "fixing 
the  courts."  On  the  latter,  by  the  way,  I  believe  that  dispute  resolu- 
tion will  not  fix  the  courts.  It  will  supplement  and  it  will  assist  the 
court  system,  but  it  will  not  replace  or  fix. 

And  as  far  as  corporate  litigation  goes,  let  me  tell  you  about  an 
innocent  bet  I  engaged  in  1989  with  general  counsels  in  two  large 
corporations.  I  said  back  then  that  10  years  later  European  and 
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Asian  industrial  countries  will  come  to  the  United  States  and  say, 
"We're  experiencing  a  litigation  explosion.  You  had  this  same  phe- 
nomenon 10  years  ago.  What  did  vou  do  about  it?"  And  I  beneve 
that  I  am  going  to  win  my  bet  much  earlier  than  by  the  end  of  this 
decade. 

Dispute  resolution — perhaps  I  represent  a  different  voice  on  this 
committee,  but  I  think  this  is  a  really  important  issue — ^is  about 
understanding  the  role  of  conflict  in  our  society.  Sometimes  conflict 
promotes  anof  challenges  in  a  helpful  way  the  status  quo.  And 
sometimes  dispute  resolution  or  conflict  resolution  can  heal  our  so- 
ciety through  a  peaceful,  creative  set  of  long-lasting  solutions. 

The  recent  riots  in  Los  Angeles  are  a  painful  reminder  that  all 
is  not  well  in  this  country.  Poverty  is  likely  to  persist.  There  will 
be  increasing  polarization.  Turbulence  will  probably  characterize 
this  decade,  and  the  role  of  the  United  States  in  the  world  commu- 
nity is  likely  to  change. 

So  if  we  settle  for  a  limited  understanding  of  dispute  resolution, 
such  as  saving  costs  or  increasing  the  U.S.  competitiveness  or  as- 
sisting the  court  system,  however  worthy  those  goals  are,  by  the 
way,  we  will  necessarily  limit  the  potential  for  use  of  conflict  reso- 
lution. We're  facing  a  society  in  crisis.  Our  institutions  are  in 
gridlock.  Our  citizens  don't  vote.  Our  courts  are  overwhelmed  by 
new  types  of  disputes  and  litigation.  We  don't  know  how  to  deal 
with  those  issues,  particularly  when  right  and  wrong  is  no  longer 
readily  apparent.  So  we  can  either  support  limited  objectives  or  we 
can  use  dispute  resolution  as  a  fundamental  way  of  rethinking  the 
way  we  do  business. 

And  if  I  may  refer  to  a  comment  that  you  made  in  a  speech,  Mr. 
Chairman,  when  you  addressed  the  Attorney  General's  Summit  on 
Correction,  you  said  at  the  time,  "If  we  invest  in  these  programs 
today,  we  will  save  tens  of  millions  of  dollars  over  the  long  run." 
I  think  the  point  you  made  about  criminal  justice  and  correction 
applies  to  dispute  resolution.  Investment  today  in  allowing  these 
programs  to  reach  their  potential  is  going  to  save  tens  of  millions 
of  dollars  in  this  country.  It  also  has  the  potential  to  heal  this 
countiy  and  to  fashion  better  solutions. 

I  think  it  can  be  done.  I  think  we  need  to  meet  the  demands  of 
a  new  millennium,  so  we  can  create  a  forward-thinking,  creative, 
and  civil  society. 

Thank  you. 

Mr.  Hughes.  Thank  you,  Ms.  Crohn. 

[The  prepared  statement  of  Ms.  Crohn  follows:] 
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STATEMENT  OF  MADELEINE  CROHN,  FORMER  PRESIDENT  OF  THE  NATIONAL 

INSTITUTE  FOR  DISPUTE  RESOLUTION 

MAY  19,  1992 


Mr.  Chainnan,  and  members  of  the  committee,  thank  you  for  inviting  me  to  participate  in 
these  hearings.  I  am  pleased  to  comment  on  the  state  of  dispute  resolution  in  America,  and 
on  what  the  future  may  hold  for  the  field. 

I  am  Madeleine  Crohn.  For  the  past  ten  years  I  have  served  as  president  of  the  National 
Institute  for  Dispute  Resolution  (NIDR)  in  Washington  D.C..  My  remarks  are  my  own  and 
do  not  represent  the  views  of  the  Instimte,  though  my  former  position  gives  me  a 
perspective  that  is  a  unique  one  within  the  dispute  resolution  field. 

The  National  Institute  was  created  ten  years  ago  by  the  Ford,  Hewlett,  Mac  Arthur  and 
Prudential  foundations,  and  by  the  AT&T,  as  their  expert  in  dispute  resolution  and  their 
delegate  grantmaker.  Interestingly,  NIDR  undertook  with  private  funds  functions  similar 
to  those  envisioned  under  the  1980  Dispute  Resolution  Act  including  clearinghouse  of 
information,  provider  of  technical  assistance,  and  funder  of  experimental  and  strategic 
programs. 

From  this  vantage  point,  my  NIDR  colleagues  and  I  have  helped  shape  the  growth  of 
dispute  resolution  in  the  US  and,  to  a  lesser  extent,  abroad.  We  have  witnessed  also  the 
remarkable  progress  of  our  colleagues  in  the  field,  and  done  so  both  as  advocates  for  and 
critical  observers  of  dispute  resolution. 
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In  these  remarks,  I  will  cover  four  points: 


The  growth  of  dispute  resolution  in  the  1980s  has  forced  us  to  reconsider  our 
understanding  of  conflict  resolution  procedures,  their  purpose  and  their 
applications. 

Conflicts  will  remain  a  kind  of  growth  industry  in  the  1990s;  but  dispute 
resolution  may  not  be  available  to  most  of  the  people  who  will  want  it  or 
need  it. 


New,  important  questions  are  arising  from  our  experience  to  date,  and  old- 
standing  questions  are  still  in  need  of  clarification.  And 


The  need  for  an  objective,  non  partisan,  national  source  of  leadership  and 
support  remains  as  critical  in  the  1990s  as  it  was  in  1980. 


I.  THE  1980S  -  A  DECADE  OF  EXPERIMENTATION  AND  VALIDATION 

Mediation,  arbitration  and  other  forms  of  dispute  resolution  are  age  old  concepts,  as 
testified  to  by  the  many  witnesses  who  participated  in  the  1979  hearings  which  preceded  the 
adoption  of  the  1980  Dispute  Resolution  Act. 

Yet,  ten  years  ago  the  dispute  resolution  field  could  still  be  characterized  as  "sprawling"  and 
"lacking  a  central  nervous  system".  With  exceptions  in  the  commercial  arbitration,  labor 
management  and  community  relations  areas,  most  programs  were  scattered  and  ad  hoc. 
Often,  they  resulted  from  the  individual  initiatives  of  some  judges,  grassroots  organizations, 
and  academics  or  practitioners  who  were  applying  to  new  areas  their  experience  in  labor 
management  disputes.  Diversity  of  purpose,  lack  of  definition,  multiple  centers  of  interest. 
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and  fragmentation  afffected  the  dispute  resolution  field. 

To  cite  a  few  examples:  in  1980,  10  court  systems  had  begun  to  use  mandatory  non  binding 
arbitration  as  a  mean  to  divert  civil  cases  but,  except  for  Pennsylvania,  none  had  a  statewide 
program;  fewer  than  25  law  schools  had  courses  in  negotiation  and  dispute  resolution;  and 
while  community  mediation  centers  had  seen  rapid  growth  in  the  1970's,  they  appeared  to 
be  at  a  standstill  in  1980  and  many  predicted  their  approaching  demise. 

Over  the  past  ten  years,  we  have  seen  a  radical  transformation  of  dispute  resolution  in 
America.  The  following  examples  help  illustrate  this  evolution.  By  1990 

■  The  number  of  state  courts  using  Court  Ordered  Arbitration  had  more  than 
doubled  from  10  in  1980,  to  25  in  1990  (including  the  District  of  Columbia). 
In  the  federal  court  system,  the  number  had  grown  from  1  to  13  in  District 
Courts;  and  most  of  the  34  courts  which  submitted  cost  and  delay  reduction 
plans  imder  the  Civil  Justice  Reform  Act  of  1990  had  included  dispute 
resolution  related  strategies  in  their  plan. 

■  In  1980,  18  states  had  some  type  of  dispute  resolution  program;  by  1990,  all 
50  states  and  the  District  of  Columbia  had  at  least  one  such  program,  for  a 
total  of  1,200  across  the  U.S. 

■  Of  the  175  accredited  law  schools  in  the  country,  less  than  25  had  classes  in 
dispute  resolution  ten  years  ago;  now,  more  than  150  have  such  courses.  In 
schools  of  business  and  management,  the  number  has  grown  from  0  to  over 
200. 

■  Professional  associations  in  dispute  resolution  have  seen  their  membership 
grow.  The  Society  for  Professionals  in  Dispute  Resolution  (SPIDR)  now 
bojists  over  1700  members  --  up  from  300  in  1980.  Similarly  the  American 
Arbitration  Association  s  membership  went  from  4,700  to  over  7,000  by  1990. 
And  likewise,  the  Academy  of  Family  Mediators,  created  in  1981,  grew  from 
348  to  over  1,100  members. 
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There  were  no  state  or  local  ABA  Dispute  Resolution  committees  on  record 
in  1980;  there  are  now  at  least  157. 

Community  Justice  centers  grew  from  80  in  1980  to  400  to  day,  more  if  we 
include  centers  that  specialize  in  consumer,  landlord-tenants  or  other  specific 
dispute  resolution  services. 

Over  the  past  ten  years,  at  least  600  corporations  have  signed  the  Center  for 
Public  Resources  pledge  to  use  dispute  resolution  before  they  engage  in 
litigation  with  other  corporations  that  have  also  signed  the  pledge;  and 
insurance  related  cases  using  dispute  resolution  procedures  through  the 
Arbitration  Forum  now  reach  an  annual  caseload  of  over  250,000. 

In  states,  offices  that  provide  mediated  negotiations  for  complex,  public  policy 
disputes  has  grown  from  0  in  1980  to  9  by  1990;  and  federal  agencies  with 
dispute  resolution  components  had  grown  from  2  in  1980  to  16  by  1990. 


This  is  but  a  shon  list  of  the  expansion  of  dispute  resolution  in  our  society.  It  involves 
local,  state  and  federal  government,  agencies  and  courts;  communities,  corporations, 
foundations,  the  non  profit  sector;  professional  schools  in  higher  education  as  well  as 
primary  and  secondary  schools;  advocates  of  the  iiatUS  SJiiQ  and  advocates  for  change. 
Programs  are  becoming  institutionalized  and  supported  financially  by  public  monies, 
while  private  programs  are  expanding  rapidly.   In  the  1990's,  though,  this  movement  must 
be  re-examined  in  view  of  important  trends  that  will  continue  to  affect  our  society. 


II.  THE  1990'S  "  A  CROSS  ROAD  FOR  THE  FUTURE  DIRECTION  OF  DISPUTE 

RESOLUTION 


Two  years  ago,  the  National  Institute  for  Dispute  Resolution  sponsored  a  six  month  study, 
conducted  by  the  Institute  for  Alternative  Futures,  to  explore  what  mav  happen  in  the  1990s 
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(to  the  exclusion  of  "berlin  walls"  --  i.e.  extraordinary  events  that  may  occur  but  which  we 
cannot  predict  with  any  degree  of  cenainty).  What  we  sought  was  an  understanding  of 
trends  likely  to  affect  disputes  and  dispute  resolution  (DR)  in  the  US  and  how  DR  practices 
may  change  over  the  next  ten  years. 

Through  our  research  we  found  differing  and  sometimes  contradictory  voices.  But  there  was 
unanimity  about  the  probable  growth  of  conflicts;  and  an  often  voiced  fear  that  the  benefits 
of  dispute  resolution  might  by-pass  people  lacking  the  necessary  fmancial  resources  or  power 
to  use  dispute  resolution  procedures. 

This  research  showed  that  several  trends  probably  will  have  an  impact  on  the  U.S.  society 

in  the  1990's.   For  instance: 

■  The  US  will  be  more  fragmented  along  lines  of  race,  culture,  nationality  of 
origin,  wealth,  age  and  interests  --  so  that  the  "melting  pot"  concept  will  be 
replaced  by  one  of  "  the  mosaic  society",  and  increasing  polarization  may 
occur  between  various  groups. 


Poverty  will  persist  and  grow,  and  the  middle  class  will  continue  to  thin  and 
create  new  poverty;  poverty  will  be  borne  increasingly  and  disproportionately 
by  female  headed,  African  American  and  hispanic  families. 

Governments  -  particularly  at  the  local  and  state  level  --  will  concentrate  on 
outcome  and  accountability,  while  corporations  will  be  affected  by  smarter 
markets  in  which  consumers  chose  products  that  meet  their  concerns  (over 
environment,  treatment  of  workers,  etc.). 

Turbulence  and  rapid  change  is  likely  to  characterize  the  1990's  decade.  And 
we  may  see  the  U.S.  become  an  "ordinary  nation",  perhaps  less  in  the  military 
area,  but  more  likely  on  the  economic  front  as  it  faces  increasingly  powerful 
competition. 
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These  trends  and  others,  such  as  technological  advances,  new  legal  rights,  and  changing 
international  context,  will  have  a  direct  consequence  on  the  type,  and  numbers,  of  conflicts 
in  the  1990's.  We  must  ask  whether  our  existing  institutions  -  couru,  public  agencies, 
traditional  forms  of  government  at  all  levels,  and  private  and  non  profit  structures  -  will  be 
able  to  deal  with  these  developments. 

Today,  we  see  disaffection  in  the  traditional  democratic  procedures  ranging  from  low  voting 
percentages  to  the  "Ross  Perot"  and  similar  protests;  gridlock  in  our  major  institutions,  for 
instance  federal  and  state  courts  dealing  with  mass  toru,  inability  by  government  or 
traditional  structures  to  solve  complex  problems  or  to  overcome  opposition  by  various 
interest  groups;  and  stalemate  in  our  societal  ability  to  deal  with  new,  or  complicated, 
issues  where  right  and  wrong  are  difficult  to  ascertain. 

As  a  result,  we  are  faced  with  the  important  challenge  of  rethinking  how  we're  doing 
business.  And  we  must  ask  whether  dispute  resolution  will  serve  primarily  those  who  can 
afford  a  private  system  of  justice,  for  instance  in  corporate  disputes  or  family  conflicts,  so 
they  can  reduce  costs,  time  delays  and  sometimes  public  embarrassment;  or  whether  .quality 
dispute  resolution  in  the  broadest  sense  of  the  term  will  serve  all  of  us,  regardless  of  means 
or  power,  and  will  become  the  norm  to  solve  disputes. 
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III.  WHAT  DO  WE  NEED  TO  KNOW 

Despite  many  successes  in  the  1980's.  and  notwithstanding  forecasts  for  the  1990's,  there  are 
questions  about  dispute  resolution  that  still  need  answers.  The  1979  testimonies  on  the 
Dispute  Resolution  Act  were  prophetic.  Several  witnesses,  including  Daniel  Meador,  Sandy 
D'Alemberte,  Larry  Ray,  Dan  Mc  Gillis.  Ray  Schonholtz,  and  Linda  Singer,  raised  questions 
that  have  yet  to  be  answered  in  a  definitive  way.  Does  dispute  resolution  save  time  and 
money  and,  if  so,  to  whom?  Does  it  help  "  fix  the  courts"?  What  about  second  class  justice? 

We  do  have  some  answers.  They  are  limited  however.  They  tell  us  that  most  people  like 
dispute  resolution  mechanisms  because  they  seemed  to  be  fair,  and  saved  time  and  money 
to  the  parties.  Research  tells  us  that  90%  of  cases  brought  to  courts  settle,  and  that  dispute 
resolution,  when  well  managed,  can  spur  settlement  at  an  earlier  stage  -  in  30-60%  of  the 
cases.  There  is  concern  also  about  the  diversion  of  cases  from  the  public  to  the  private  "rent 
a  judge"  system.  Research  tells  us  that  while  few  cases  are  referred  to  private  judging  by 
the  courts,  many  cases  that  involve  the  corporate  or  business  sector  go  directly  to  private 
dispute  resolution  mechanisms  and  increasingly  by-pass  the  public  courts. 

Other  research,  such  as  studies  sponsored  by  the  Fund  for  Research  on  Dispute  Resolution 
(FRDR),  gives  us  new  insights  on  how  conflicts  are  handled  in  our  society.  For  example, 
research  tells  us  that  women  and  men  deal  with  disputes  differently  in  the  workplace, 
because  women  identify  disputes  as  personal  ones,  are  then  labeled  as  trouble  makers  and. 
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as  a  result,  may  be  by-passed  in  terms  of  promotions.  Research  shows  also  that  racial 
stereotyping  and  anger  has  increased  over  the  past  ten  years  ~  due  to  economic 
competition,  increased  immigration,  and  higher  visibility  of  racist  organizations  -  and  that 
these  disputes  are  fuelled  by  increasing  prejudice  and  violence. 

Does  dispute  resolution  perpetuate  the  problems  we  identify  as  inherent  in  our  society,  or 
does  it  resolve  them  and  provide  the  answers  which  we  are  looking  for?  Should  questions 
of  time/cost  savings  dominate  in  the  discussion  of  dispute  resolution?  Will  DR  become 
the  domain  of  those  who  can  afford  it?  Can  it  represent  a  changed  paradigm  for  those  of 
us  who  seek  new  solutions  to  difficult  differences?  And  to  what  extent  might  we  trade  justice 
for  harmony,  a  concern  expressed  by  anthropologist  Laura  Nader. 

Much  of  the  answer  lies  on  how  we  will  use  and  support  dispute  resolution  in  the  future. 
We  caimot  overestimate  the  important  role  of  an  objective,  non  panisan  leadership 
organization  in  shaping  these  future  developments,  and  helping  address  these  critical 
questions. 

rv.  NATIONAL  LEADERSHIP  IS  NEEDED 

National  leadership  in  dispute  and  conflict  resolution  is  a  tough  assignment.  The  role 
envisioned  for  such  an  organization  by  the  1980  Dispute  Resolution  Act  has  now  been 
exceeded  by  developments  in  the  1980's.   Dispute  resolution  has  spread  quickly  into  areas 
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that  were  not  envisioned  ten  years  ago.  Dispute  resolution  has  been  embraced  by  state  and 
federal  courts,  executive  branches  of  government,  public  agencies,  in  higher  education  and 
K-12  classrooms,  by  corporations  and  in  conununities.  Mediation,  arbitration,  collaborative 
problem  solving  and  other  hybrid  forms  of  dispute  resolution  are  being  applied  successfully 
to  a  range  of  conflicts  in  health  care  and  medical  malpractice  areas,  child  custody,  bio-ethics, 
copyrights,  land  use  and  development,  environment,  fishing  rights,  engineering,  construction, 
racial  and  ethnic  tensions,  insurance  related  and  contractual  disputes,  mass  torts,  and 
securities.   In  short,  it  affects  all  aspects  of  our  personal  and  societal  interactions. 

We  must  ask  then: 


To  what  extent  do  these  DR  individual  programs  and  initiatives  constitute  a 
major  shift  in  the  U.S.  system  of  justice? 

Ten  years  from  now  will  a  private  justice  system  parallel  our  public  system 
and  will  this  be  for  the  public  good? 

Should  our  institutions  limit  the  "case "  for  dispute  resolution  to  reductions  in 
transactional  costs  and  time,  as  they  tend  to  do  now,  or  should  they  be 
encouraged  to  focus  also  on  improved  solutions  and  outcomes? 

Do  some  of  the  dispute  resolution  initiatives  portend  a  fundamental  change 
in  democratic  panicipation  through  collaborative  problem  solving  because,  as 
some  suggest,  our  traditional  institutions  are  no  longer  responsive  to  the 
pubUc  will? 

And  if,  as  our  research  shows,  conflict  resolution  is  a  growth  industry,  what 
are  the  market  forces  thai  will  drive  this  industry?  What  will  the 
consequences  be  for  low  income  and  poor  disputants?  And  will  the  public 
sector  provide  the  level  of  quality  dispute  resolution  which  more  affluent 
disputants  can  find  in  the  private  sector? 
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Our  data  suggests  that  major  institutional  shifts  are  indeed  taking  place,  and  that  their 
direction  will  result  from  policy  choices.  For  example,  we  must  include  the  less  powerful 
in  collaborative  problem  solving  and  dispute  resolution,  and  address  new  norms  of  fairness 
in  the  interest  of  justice.  And  we  should  understand  how  "better  solutions"  are  at  the  core 
of  investing  in  America,  at  a  time  when  there  is  rampant  dis-enfranchisement  and  disillusion 
in  this  country's  potential  and  capabilities 

A  national  leadership  organization  should  invest,  as  NIDR  has,  in  new  ideas  ranging  from 
intellectual  property  to  health  care  issues;  in  important  partnerships  with  courts,  public 
agencies,  government  and  institutes  of  higher  education  and  with  professional  associations; 
and  it  should  do  so  unbeholden  to  any  panicular  interest  or  view  point  and  without  fear  to 
critique  as  well  as  support  dispute  resolution.   It  should  help  answer  these  questions. 


In  the  area  of  research  and  good  practice:  what  makes  a  good  mediator  or 
arbitrator?  What  constitutes  good  training?  Can  competency  based 
evaluations  provide  better  answers  than  isolated  court  rules  or  regulations  that 
mandate  standards  of  practice? 

In  the  area  of  public  policy:  why  and  when  should  programs  be  mandatory  or 
voluntary?  What  will  the  long  term  consequences  of  private  judging?  What 
are  the  boundaries  between  public  and  private  disputes?  Are  savings  in  time 
and  costs  the  principal  purpose  of  dispute  resolution?  Are  other  outcomes 
desirable  and,  if  so,  under  what  circumstances? 


These  pressing  questions  go  beyond  reform  of  our  courts  or  public  agencies.  They  involve 
in  a  fundamental  way  our  notion  of  democracy  in  the  face  of  the  many  difficulties  we  will 
confront  throughout  the  decade. 
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Answers  to  these  questions  are  not  pre-determined.  But  they  will  shape  the  future  of  dispute 
resolution  and  its  impact  on  our  society.  Otherwise,  the  promise  of  dispute  resolution  will 
be  left  to  chance. 
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Mr.  Hughes.  Mr.  Hammond,  we  welcome  you  today. 

STATEMENT  OF  ULYSSES  B.  HAMMOND,  EXECUTIVE  OFFICER, 
COURTS  OF  THE  DISTRICT  OF  COLUMBIA,  ON  BEHALF  OF  THE 
CONFERENCE  OF  STATE  COURT  ADMINISTRATORS 

Mr.  Hammond.  Thank  you,  Mr.  Chairman.  As  you  stated,  I  ap- 
pear here  todav  on  behalf  of  the  Conference  of  State  Court  Admin- 
istrators, whicn  is  composed  of  administrators  of  the  judicial  sys- 
tem of  the  50  States,  territories,  and  the  District  of  Columbia.  We 
thank  you  for  your  invitation  to  present  our  views  regarding  alter- 
native dispute  resolution  and  what  role  the  Federal  Government 
might  play  in  promoting  its  use. 

Over  the  last  decade,  many  courts  throughout  the  United  States 
have  instituted  alternative  dispute  resolution  programs.  As  was 
stated  by  my  previous  speaker,  Ms.  Crohn,  approximately  over 
1,200  programs  were  operated  in  the  courts  last  year.  As  the  num- 
ber of  programs  began  to  grow,  the  Conference  of  Court  State  Ad- 
ministrators created  a  committee  on  alternative  dispute  resolution. 
The  committee's  charge  was  to  track  the  development  of  court-con- 
nected ADR  programs,  as  well  as  to  review  the  growing  body  of  re- 
search on  the  effectiveness  of  these  programs.  My  comments  today 
reflect  some  of  the  conclusions  of  the  committee's  report,  as  well  as 
my  own  experiences  with  ADR  in  the  Courts  of  the  District  of 
Columbia. 

Ninety-five  percent  of  the  Nation's  judicial  business  is  conducted 
in  the  State  courts.  This  figure  demonstrates  the  enormity  of  our 
responsibility  to  those  who  use  the  courts  and  to  the  public  whose 
taxes  support  the  courts.  Our  challenge  is  to  manage  the  operation 
of  the  State  courts  in  a  manner  that  ensures  access  to  justice,  fair- 
ness of  process,  and  satisfaction  of  the  litigants  within  a  budget 
that  cannot  accommodate  all  of  the  courts's  needs.  To  meet  the 
challenge,  we  must  continually  search  for  and  try  out  new  ideas 
and  approaches  to  court  management. 

For  many  courts,  ADR  processes  are  proving  to  be  extremely  use- 
ful tools  for  the  job.  These  processes  offer  litigants  the  opportunity 
to  settle  their  disputes  in  a  manner  that  the  adversarial  process 
usually  precludes.  In  the  D.C.  courts,  studies  have  shown  that  al- 
most 90  percent  of  the  attorneys  and  litigants  using  ADR  indicated 
that  the  processes  were  useful  and  that  they  were  satisfied  with 
their  experience.  Between  50  to  70  percent  of  the  cases  are  resolved 
through  mediation,  arbitration,  or  other  ADR  processes. 

Ongoing  program  evaluations  monitor  the  quality  of  services 
being  provided,  as  well  as  the  impact  of  ADR  on  case  processing 
time  and  efficiency.  I  am  sure,  Mr.  Chairman,  you  are  aware  that 
the  vast  majority  of  cases  filed  in  the  courts  settle  just  short  of 
trial,  as  you  have  mentioned  earlier.  However,  the  court's  ability  to 
provide  ADR  services  enables  litigants  to  resolve  their  disputes 
much  earlier  than  on  the  eve  of  trial.  Not  onlv  does  the  court  save 
valuable  resources,  but  litigants  are  saved  tne  time,  money,  and 
the  emotional  stress  of  pursuing  litigation. 

In  addition,  Htigants  can  craft  tneir  own  agreement,  one  that 
benefits  both  parties  and  often  preserves  any  personal  or  business 
relationship  that  might  exist,  between  the  parties.  If  the  litigants 
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are  not  able  to  reach  a  resolution  on  their  own,  then  they  proceed 
to  trial  and  receive  a  judicial  determination. 

The  D.C.  court  was  one  of  the  first  of  three  multidoor  court- 
houses established  in  the  country  in  cooperation  with  the  American 
Bar  Association.  The  multidoor  courthouse  was  to  provide  various 
dispute  resolution  doors  or  programs  through  which  citizens  could 
resolve  their  disputes.  In  1985,  the  D.C.  court  began  providing  me- 
diation for  small  claims  litigants.  Shortly  thereafter,  mediation 
services  were  provided  for  domestic  relations  and  juvenile  matters, 
as  well  as  probate  and  tax  cases.  Each  year,  through  an  intake  and 
referral  program,  over  1,000  citizens  are  advised  about  ADR  gov- 
ernmental or  social  services  which  may  be  able  to  resolve  their  dis- 
pute in  lieu  of  legal  action. 

Following  the  success  of  these  programs,  the  court  began  to  ana- 
lyze all  civil  matters  and  recommended  the  use  of  mediation,  arbi- 
tration, and  neutral  case  evaluation.  Even  the  court's  most  complex 
cases  are  often  resolved  through  ADR. 

The  incorporation  of  dispute  resolution  services  in  the  civil  case 
processing  structure,  together  with  other  monitoring  techniques, 
has  dramatically  improved  case  disposition  rates.  As  of  January 
1992,  83  percent  of  civil  action  cases  filed  in  January  1991  had 
been  disposed  of  within  1  year,  as  compared  with  a  rate  of  46  per- 
cent of  the  cases  filed  in  January  1989,  prior  to  the  coordinated  use 
of  ADR  and  differentiated  case  management  techniques.  Next  year 
a  projected  10,000  cases  will  be  handled  by  the  D.C.  court's 
multidoor  program,  and  over  half  will  be  resolved. 

The  D.C.  court  utilizes  almost  600  volunteers,  people  from  all 
walks  of  life  and  professions,  who  receive  very  extensive  training. 
They  are  closely  supervised  and  their  skills  are  monitored  through 
the  user  surveys  and  staff  observation.  Many  court-connected  ADR 
programs  utilize  volunteers,  which  obviously  stretches  budget  dol- 
lars. 

The  Conference  of  State  Court  Administrators  takes  the  position 
that  courts  should  retain  responsibility  for  the  quality  of  justice 
rendered  in  cases  referred  to  ADR.  Technical  assistance  and  special 
funding  is  needed,  however,  to  help  State  courts  better  coordinate 
existing  ADR  services  and  to  develop  effective  management  and 
monitoring  procedures. 

Court-connected  ADR  programs  must  ensure  the  rights  of  all  dis- 
putants and  preserve  the  authority  and  accountability  of  judicial 
process.  Not  only  do  State  courts  need  assistance  in  developing 
ADR  programs,  but  funding  also  is  needed  to  support  ongoing  pro- 
gram evaluation.  The  ADR  committee  report  stresses  that  without 
empirical  evidence  on  the  program's  impact  on  the  court  and  on  the 
litigants,  courts  cannot  maintain  their  accountability  and  programs 
cannot  make  necessary  adjustments  in  their  operation. 

While  the  Federal  Government  has  assisted  the  State  courts  with 
technical  assistance  and  research  through  the  State  Justice  Insti- 
tute and  other  agencies,  your  continued  assistance  is  needed  to  ad- 
dress some  remaining  crucial  court  management  questions. 

Mr.  Hughes.  Mr.  Hammond,  if  you  can  summarize  for  us 

Mr.  Hammond.  Sure. 

Mr.  Hughes  [continuing].  Because  that's  going  to  be  a  vote,  and 
I'd  like  to  get  to  some  questions,  if  we  could. 


124 

Mr.  Hammond.  Sure.  Sure. 

Courts  are  viewed  as  a  place  where  disputes  are  resolved  and 
they  respond  to  the  desire  of  litigants  to  choose  dispute  resolution 
techniques.  This  is  why  we  think  the  President's  Council  on  Com- 
petitiveness offers,  as  it's  No.  1  recommendation,  the  creation  of 
multidoor  courthouses,  and  why  the  Civil  Justice  Reform  Act  of 
1990  encourages  Federal  courts  to  consider  ADR  initiatives. 

The  current  reality  is,  however,  that  many  courts  have  neither 
the  financial  resources  nor  the  expertise  to  properly  design  or 
evaluate  ADR  programs.  With  modest  assistance,  court  managers 
who  implement  programs  could  obtain  expert  advice  on  design  and 
carrying  out  empirical  evaluations  of  their  programs. 

Federal  support  for  program  evaluation  could  lead  to  further  ex- 
perimentation with  innovative  approaches  to  dispute  resolution, 
which  in  turn,  Mr.  Chairman,  would  assist  court  managers  in  our 
search  for  new  ways  to  discharge  our  responsibilities. 

I  want  to  thank  you,  Mr.  Chairman,  for  the  opportunity  to 
present  our  views,  and  we'll  be  pleased  to  respond  to  any  questions 
that  you  may  have. 

Mr.  Hughes.  Thank  you,  Mr.  Hammond. 

[The  prepared  statement  of  Mr.  Hammond  follows:] 
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Prepared  Statement  of  Ulysses  B.  Hammond,  Executive  Officer, 
Courts  of  the  District  of  Columbia,  on  Behalf  of  the 
Conference  of  State  Court  Administrators 

Mr.  Chairman  and  members  of  the  Committee. 

I  am  Ulysses  B.  Hammond,  Executive  Officer  of  the  Courts  of  the  District  of 
Columbia.  I  appear  today  on  behalf  of  the  Conference  of  State  Court  Administrators, 
which  is  composed  of  the  administrators  of  the  judicial  systems  of  the  50  states,  the 
territories,  and  the  District  of  Columbia.  We  thank  you  for  your  invitation  to  present  our 
views  regarding  alternative  dispute  resolution  and  wfiat  role  the  federal  government 
might  take  in  promoting  its  use. 

Over  the  last  decade,  many  courts  throughout  the  United  States  have  instituted 
alternative  dispute  resolution,  or  ADR  processes,  as  a  management  tool  and  to  provide 
litigants  with  more  than  just  one  way  to  resolve  their  disputes.  At  last  count, 
approximately  1200  programs  were  operated  or  used  by  the  state  courts.  As  the 
number  of  programs  began  to  grow,  the  Conference  of  State  Court  Administrators 
created  a  Committee  on  Altemative  Dispute  Resolution.  The  Committee's  charge  was  to 
track  the  development  of  court-connected  ADR  programs  as  well  as  to  review  the 
growing  body  of  research  on  the  effectiveness  of  these  programs.  The  results  of  the 
committee's  efforts  are  presented  in  the  Committee  Report  to  the  Membership,  which  I 
submitted  as  my  prepared  statement.  My  comments  today  reflect  some  of  the 
conclusions  of  the  Committee  Report  as  well  as  my  own  experience  with  ADR  in  the 
Courts  of  the  District  of  Columbia 

Ninety-five  percent  of  the  nation's  judicial  business  is  conducted  in  the  state 
courts.  This  figure  demonstrates  the  enormity  of  our  responsibility  to  those  who  use  the 
courts  and  to  the  public  whose  taxes  support  the  courts.  Our  challenge  is  to  manage 
the  operation  of  the  state  courts  in  a  manner  that  ensures  access  to  justice,  fairness  of 
process,  and  satisfaction  of  the  litigants  within  a  budget  that  cannot  accommodate  all  of 
the  court's  needs.  To  meet  this  challenge  we  must  continually  search  for  and  try  out 
new  ideas  and  approaches  to  court  management  For  many  courts,  ADR  processes  are 
proving  to  be  exb'emely  useful  tools  for  the  job. 
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These  processes  offer  litigants  the  opportunity  to  settle  their  differences  in  a 
manner  that  the  adversarial  process  usually  precludes.  In  the  D.C.  Courts,  studies  have 
shown  that  almost  90%  of  attorneys  and  litigants  using  ADR  indicated  that  the  processes 
were  useful  and  that  they  were  satisfied  with  their  experience.  Between  50  to  70%  of  the 
cases  are  resolved  through  mediation,  arbitration,  and  other  ADR  processes.  On-going 
program  evaluations  monitor  the  quality  of  services  being  provided  as  well  as  the  impact 
of  ADR  on  case  processing  time  and  efficiency. 

I  am  sure  you  are  aware  that  the  vast  majority  of  cases  filed  in  the  court  settle  just 
short  of  trial.  However,  the  court's  ability  to  provide  ADR  services  enables  litigants  to 
resolve  their  disputes  much  earlier  than  on  the  eve  of  trial.  Not  only  does  the  court  save 
valuable  resources,  but  litigants  are  saved  the  time,  money  and  the  emotional  stress  of 
pursuing  the  litigation.  In  addition,  litigants  can  craft  their  own  agreement,  one  that 
benefits  both  parties  and  often  preserves  any  personal  or  business  relationship  that 
might  exist  between  the  parties.  If  the  litigants  are  not  able  to  reach  a  resolution  on  their 
own,  they  proceed  to  trial  and  receive  a  judicial  determination. 

The  D.C.  Court  was  one  of  the  first  three  "Multi-Door  Courthouses"  established  in 
the  country  in  cooperation  with  the  American  Bar  Association.  The  "Multi-Door 
Courthouse"  was  to  provide  various  dispute  resolution  "doors"  or  programs  through 
which  citizens  could  resolve  their  disputes.  In  1985  the  D.C.  Court  began  providing 
mediation  for  small  claims  litigants.  Shortly  thereafter,  mediation  services  were  provided 
for  domestic  relations  and  juvenile  matters,  as  well  as  probate  and  tax  cases.  Each  year, 
through  an  intake  and  refen-al  program,  over  1,000  citizens  are  advised  about  ADR, 
governmental  or  social  services  which  may  be  able  to  resolve  their  dispute  in  lieu  of  legal 
action. 

Following  the  success  of  these  programs,  the  court  began  to  analyze  all  civil 
matters  and  recommended  the  use  of  mediation,  arbitration  and  neutral  case  evaluation. 
Even  the  court's  most  complex  cases  are  often  resolved  through  ADR.  The 
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incorporation  of  dispute  resolution  services  in  the  civil  case  processing  structure, 
together  with  other  case  monitoring  techniques,  has  dramatically  improved  case 
disposition  rates.  As  of  January  1992, 83%  of  the  civil  action  cases  filed  in  January  1991 
had  been  disposed  of  within  one  year,  as  compared  with  a  rate  of  46%  of  the  cases  filed 
in  January  of  1989,  prior  to  the  coordinated  use  of  ADR  and  differentiated  case 
management  techniques.  Next  year,  a  projected  10,000  cases  will  be  handled  by  the 
D.C.  Court's  Multi-Door  program  and  over  half  will  be  resolved. 

The  D.C.  Court  utilizes  almost  600  volunteers-people  from  all  walks  of  life  and 
professions  who  receive  very  extensive  training.  They  are  closely  supervised  and  their 
skills  are  monitored  through  user  surveys  and  staff  observation.  Many  court-connected 
ADR  programs  utilize  volunteers,  which  obviously  stretches  budget  dollars.  The 
Conference  of  State  Court  Administrators  takes  the  position  that  courts  should  retain 
responsibility  for  the  quality  of  justice  rendered  in  cases  referred  to  ADR.  Technical 
assistance  and  special  funding  is  needed,  however,  to  help  state  courts  better 
coordinate  existing  ADR  services  and  to  develop  effective  management  and  monitoring 
procedures.  Court-connected  ADR  programs  must  insure  the  rights  of  all  disputants 
and  preserve  the  authority  and  accountability  of  the  judicial  process. 

Not  only  do  state  courts  need  assistance  in  developing  ADR  programs,  but 
funding  also  is  needed  to  support  on-going  program  evaluation.  The  ADR  Committee 
Report  stresses  that  without  empirical  evidence  of  the  program's  impact  on  the  court 
and  on  the  litigants,  courts  cannot  maintain  their  accountability  and  programs  cannot 
make  necessary  adjustments  in  their  operation.  While  the  federal  government  has 
assisted  the  state  courts  with  technical  assistance  and  research,  through  the  State 
Justice  Institute  and  other  agencies,  your  continued  assistance  is  needed  to  address 
some  remaining  aucial  court  management  questions.  To  further  demonstrate  this  need, 
since  1987  individual  courts  in  more  than  35  states  have  requested  technical  assistance 
from  the  ABA  through  a  State  Justice  Institute  grant  to  help  support  the  step-by-step 
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integration  of  ADR  into  their  unique  court  systems.  No  one  model  is  replicated,  but  each 
individual  court  constructs  its  model  based  on  the  flexible  principles  of  the  "Multi-Door" 
approach.  Many  courts,  both  urban  and  rural  around  the  country,  need  initial  and  on- 
going technical  assistance. 

While  it  is  important  that  courts  advance  technologically,  it  is  just  as  important  that 
we  recognize  that  ADR  is  becoming  an  integral  component  of  all  facets  of  life.  In  slightly 
over  10  years,  over  15,000  bar  associations  have  established  ADR  committees,  most  law 
schools  have  added  courses  on  ADR  techniques  to  their  curriculum,  and  increasing 
numbers  of  law  firms  have  established  ADR  specialties.  Extensive  state  and  federal  ADR 
legislation  exists.  State-wide  ADR  initiatives  are  resolving  major  public  policy  disputes. 
Mediation  has  been  used  to  resolve  labor  and  international  disputes  for  decades,  but 
now  our  youth  are  being  trained  to  mediate  disputes  t}etween  peers,  as  do  employees 
and  managers  in  businesses  and  administrative  and  governmental  agencies. 

If  the  courts  are  to  be  viewed  as  a  place  where  disputes  are  resolved,  the  courts 
must  respond  to  the  desire  of  litigants  to  choose  dispute  resolution  techniques.  This  is 
why  the  President's  Council  on  Competitiveness  offers  as  its  number  one 
recommendation  the  creation  of  Multi-Door  Courthouses,  and  why  the  Civil  Justice 
Reform  Act  of  1990  encourages  federal  courts  to  consider  ADR  initiatives. 

The  current  reality  is,  however,  that  many  courts  have  neither  the  financial 
resources  nor  the  expertise  to  property  design  or  evaluate  ADR  programs.  With  modest 
assistance,  court  managers  who  implement  programs  could  obtain  expert  advice  on 
designing  and  carrying  out  empirical  evaluations  of  their  programs. 

By  providing  such  assistance,  the  federal  government  can  play  a  crucial  role  in 
creating  a  rich  body  of  knov^ledge  and  disseminating  that  knowledge  to  court  managers 
throughout  the  United  States.  Managers  of  courts  with  limited  funds  for  experimentation 
are  likely  to  be  encouraged  to  implement  a  pilot  program  if  they  can  learn  from  the 
experiences  of  other  courts  in  similar  circumstances.  Federal  support  for  program 
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evaluation  thus  could  lead  to  further  experimentation  with  innovative  approaches  to 
dispute  resolution,  which  in  turn  would  assist  court  managers  in  our  dynamic  search  for 
new  ways  to  discharge  our  responsibilities. 

Thank  you  for  the  opportunity  to  present  our  views.  I  will  be  pleased  to  respond 
to  any  questions  you  may  have. 
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THE  DlSrUTB  RBSOLUTION  PROCESSES 


MtdiatioH 

In  mediation,  »  neutral  third  party  (the  mediator)  assists  parties  in  a 
dispute  to  communicate  their  positions  on  issues  and  to  explore  possible 
solutions  or  settiements.  The  mediator  does  not  give  an  evaluidon  or 
opinion  of  the  caae«  but  rattier  fadlltaiet  the  exchange  of  information,  Idees, 
and  eltematives  for  settlement  bet<veen  the  peitiea. 

Atviintion 

Court<ordered  aibitradon,  Mt  It  operates  In  the  D.C.  Superior  Court, 
involves  an  impartial  tfaird  party  (an  attoraey)  who  maeta  with  the  parties, 
listens  to  presentations  of  both  laet  and  law,  and  renders  an  award.  Arbitrators 
are  given  the  power  to  rtile  on  all  motioiu  filed  prior  to  die  arbitration 
hearing.  Ihe  parties  may  stipulate  in  advance  diat  the  award  will  be  Unding, 
in  which  case  the  award  la  converssd  lo  a  )ud^ent  ol  the  Court.  U  artiUradan 
is  non-binding,  either  party  Kdll  be  granted  a  trial  ds  none  \(  ihcy  are 
dUiadafled  with  the  award. 

Cmm€  EvahuMon 

Case  evaluation  provides  the  parttes  with  a  confldentiaL  non-binding 
evaluation  of  their  ease  by  an  impartia],  experienced  attorney.  Counsel 
present  the  can  to  the  ovahialor  bi  4ie  presence  of  the  parties.  Alter  tlw 
presentation,  the  evaluator  reduces  the  sct>pe  ol  the  dispute  by  identifying 
areas  of  sgreeatent  MseiMS  the  strengths  and  %»eakneseeB  of  the  cbm  and  its 
likely  outcome  and  often  assiels  in  tlte  development  of  •  aetdauimi  plan. 
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Superior  Court  of  the  IMMnct  td  CoiuxnMa 

Muitl-Ooor  Dispute  Rcscluilon  Division 

Projected  Annual  Caseload 

AKernative  dispute  resolution  services  were  initially  provided  in  the 
Superior  Couri  o1  the  District  of  Columbia  on  an  axperimental  basis, 
beginning  in  1985.  In  1989,  Chief  Judge  Fred  B.  Ugast  declared  ihe 
experiment  a  success  and  designated  the  Multi-Door  Dispute 
Resolution  Division  as  a  full  operating  division  of  the  Coun.  The 
Division  provides  IKIgants  in  a  wide  variety  of  disputes  with  several 
types  of  dervices.  More  than  650  volunteers  have  been  trained  to 
mediate,  arbitrate  and  evaluate  cases  as  a  means  of  facilitating 
negotiated  settlements  between  parties.  Each  year  several  thouszmd 
cases  are  resolved  as  a  result  of  the  Division's  acthnties. 

Citizen  Intake 

Citizens  are  assisted  in  locating  the  services  offered  by  the  Court, 
other  government  agencies  and  community  organizations  that  will 
help  them  resolve  their  dispute  in  the  mosx  time-  and  cost-eflident 
manner. 

•  1800  cases  per  year  assisted  with  problems 

Small  Claims  Mediation 

Volunteers  mediate  matters  prior  to  the  parties'  Court  appearance  in 
disputes  involving  claims  under  $2,000. 

•  2.300  cases  referred  to  program 

•  1 .300  settled  without  judicial  intervention 

Domestic  Relations  Mediation 

Volunteers  mediate  disputes  over  child  support,  visitation,  custody, 
property  division  and  spousal  support. 

•  eOOcases  referred  to  the  program 

•  360  settled  without  further  Judicial  Intervention 
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Civil  Case  Classification  System 

The  Court's  ch/il  case  prDcesslna  systdm  refers  the  majority  of  dvll 
cases  to  the  Multl-Ooor  Division  Tor  AOR. 

•  After  forme  are  received  and  processed.  AOR 
recormnendations  in  8,000  cases  are  sent  to  Judges 

Civil  Arbitration 

•  1 ,500  cases  per  year  referred  to  program 

•  975  disposed  of  without  further  judicial  Imervention 
Civil,  Probate  and  Tax  Madlatlon 

•  3,500  cases  per  year  referred  to  program 

•  1 ,855  disposed  of  witfi  little  JudldaJ  attention 
Civil  Case  Evaluation 

•  1 .000  cases  per  year  referred  to  program 

•  540  disposed  of  with  little  Judicial  attention 
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Effect  on  Judges'  Workload; 
One-Year  Projection 
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Tht  Inoorporatkxi  of  (f  sputt  msciution  mrAcaa  In  th«  cMI 
procMSlng  •tiucturv  o1  tha  D.C.  SupMtor  Court,  together  wrth  other 
ceaa  monitoring  tachniquea,  has  drvmatiealy  Improved  cage 
cSapooHion  rales.  As  of  January  1992, 93%  of  th«  dvll  action  caaes 
fUad  in  January  1S91  had  been  dlspoaed  of  within  one  y«ar.  as 
compared  wtth  a  rate  of  46%  for  the  cases  IHed  in  January  of  19S9. 
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Mr.  Hughes.  You  indicated  in  your  testimony  that  the  D.C.  court 
was  one  of  the  first  three  multidoor  courthouses.  How  many  have 
been  implemented  since  that  time?  Do  you  know  offhand? 

Mr.  Hammond.  I  don't  know  offhand  how  many  have  been  imple- 
mented. 

Mr.  Hughes.  How  successful  have  they  been? 

Mr.  Hammond.  They  have  been,  from  the  information  that  we 
have,  those  that  have  been  implemented  have  been  very  successful. 
I  do  recall  one  that  was  implemented,  along  with  the  District  of  Co- 
lumbia courts,  and  that  is  in  Houston,  TX.  That  particular  program 
has  been  most  successful. 

Mr.  Hughes.  Are  you  aware  of  the  noncourt-related  ADR  dispute 
mechanisms  that  exist  in  D.C. 

Mr.  Hammond.  Yes.  And  there  are  several 

Mr.  Hughes.  Are  they  fairly  successful? 

Mr.  Hammond.  They  are.  Our  intake  office  will  also  inform  the 
litigants  of  the  availability  of  those  services  during  the  intake  and 
screening  process.  That  is  one  of  the  services  that  is  provided  by 
the  multidoor  program. 

Mr.  Hughes.  Ms.  Crohn,  NIDR  provided  a  clearinghouse  of  infor- 
mation, technical  assistance,  et  cetera,  during  the  eighties  and  has 
done  a  very,  very  good  job,  and  it  has  filled  much  of  the  void.  We 
congratulate  you  on  your  efforts. 

How  did  you  relate  to  the  information  available  from  the  ABA 
and  the  National  Center  for  State  Courts  during  that  process? 

Ms.  Crohn.  Well,  first,  Mr.  Chairman,  thank  you  for  your  kind 
words. 

We  have  developed  over  the  years  a  collegial  and  collaborative 
way  with  most  of  the  organizations  at  the  national,  the  State,  or 
the  local  level,  to  develop  programs.  They  were  not  so  much  our 
grantees  but  rather  our  partners. 

Let  me  add,  if  I  may,  to  the  question  you  raised  about  the 
multidoor  courthouse,  I  think  it's  important  to  know,  for  instance, 
that  at  the  State  level  NIDR  has,  as  partners  and  grantees,  about 
17  States.  They  are  currently  developing  comprehensive  plans  to 
use  dispute  resolution  to  complement  the  courts,  each  tailored  to 
the  specific  State  needs  and  types  of  cases  and  types  of  issues. 

We  have  been  doing  that  kind  of  work  in  an  ongoing  way  in  part- 
nerships with  the  National  Center  for  State  Courts,  with  COSCA, 
and  through  regular  discussion  with  the  Federal  Judicial  Center. 
Eveiy  single  group  which  is  involved  in  dispute  resolution  is  for 
NIDK  a  critical  group  in  what  the  institute  is  trying  to  accomplish. 
I  think  that's  the  formula  for  the  future  of  organizations. 

NIDR  had  about  a  million  dollars  in  grants  to  provide  per  year, 
which  is  about  one-eighth  of  what  was  envisioned  under  the  Dis- 
pute Resolution  Act.  The  leveraging  through  that  kind  of  collabora- 
tion is  phenomenal.  Both  in  terms  of  public  and  private  sources  of 
money,  it  helped  double,  triple,  quadruple  the  kinds  of  investment 
NIDR  made  initially. 

The  National  Center  for  State  Courts,  with  an  initial  NIDR 
grant,  has  now  developed  a  clearinghouse  and  is  tracking  informa- 
tion on  dispute  resolution  annexed  to  State  courts.  I  believe  NIDR 
also  funded  COSCA  for  a  State-by-State  assessment.  This  is  the 
kind  of  work  that  needs  to  be  done. 
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Mr.  Hughes.  Mr.  Raven,  I  would  be  very  happy  to  share  with 
you  a  copy  of  my  statement  to  the  so-called  Justice  Summit  that 
Ms.  Crohn  alluded  to. 

Mr.  Raven.  I  would  like  to  see  that. 

Mr.  Hughes.  I  was  interested  in  your  comments  about  the  fail- 
ure to  see  much  dialog  on  the  subject  of  the  federalization  of  crimi- 
nal laws.  I  can  tell  you  that  I  speak  on  that  subject  about  once  a 
week, 

Mr.  Raven.  I  would  very  much  like  to  see  that,  Mr.  Chairman. 

Mr.  Hughes.  I  avail  myself  of  every  opportunity,  particularly 
when  I  have  the  Department  of  Justice  available.  Today  was  one 
of  the  few  times  I  did  not  get  into  a  great  dissertation  with  Mr. 
Gerson  about  it,  but  he's  heard  my  lecture  on  this  subject  before. 
I'm  trying  to  get  the  Brookings  Institution  to  sponsor  a  summit 
with  the  three  branches  of  the  Government,  so  we  can  talk  about 
federalism  and  the  need  to  determine  what  is  a  legitimate  Federal 
role  versus  a  State  role.  I  don't  have  to  tell  you,  we  see  more  and 
more  cockamamie  amendments  being  offered  that  basically  destroy 
any  semblance  of  Federal-State  relationship,  amendments  that 
would  federalize  most  street  crime  involving  weapons 

Mr.  Raven.  Most  murders 

Mr.  Hughes  [continuing].  Most  murders, 

Mr.  Raven  [continuing].  With  g^ns. 

Mr.  Hughes.  Sure.  So  I  share  your  concern.  I  just  have  one  ques- 
tion, because  your  testimony  was  pretty  self-explanatory.  You  advo- 
cate $10  million  for  funding.  The  recommendations  of  the  Federal 
Advisory  Committee  on  Civil  Justice  believes  in  paying  for  it  out 
of  filing  fees.  How  much  is  taken  in  presently  in  filing  fees;  do  you 
know? 

Mr.  Raven.  I  don't  know, 

Mr.  Hughes.  Is  that  information  available  to  you? 

Mr.  Raven.  I'm  sure  we  could  find  that  out,  yes, 

Mr.  Hughes.  If  you  could  submit  that  for  the  record,  I'd  appre- 
ciate that. 

[The  information  was  not  submitted.] 

Mr.  Raven.  May  I  say,  in  that  respect,  just  add  one  other  point? 
I  was  out  Monday  before  the  LSC  Board  and  we  were  talking  about 
the  new  reauthorization  act  and  the  new  provision  in  there  for  cer- 
tain forms  of  ADR  in  certain  cases.  I  told  them  I  thought  it  was 
a  principal  compromise  between  the  parties.  I've  been  very  aware 
of  this  down  through  the  years,  the  plight.  But  many  of  our  people 
are  going  to  need  a  lot  of  education,  too.  There's  going  to  be  a  great 
need  there.  I  don't  know  where  we're  going  to  get  it,  but  we  need 
it,  if  it's  going  to  work  in  that  area. 

Mr,  Hughes,  I  heard  your  comment  on  the  need  for  a  clearing- 
house, 

Mr.  Raven.  Yes. 

Mr.  Hughes.  Ms.  Crohn,  do  you  agree  that  we  need  to  be  doing 
more?  I  know  your  organizations  provide  a  lot  of  information  and 
you  do  provide  some  of  that  to  our  country,  to  our  courts,  our  liti- 
gants. What  more  can  we  be  doing? 

Ms.  Crohn.  Well,  Mr.  Chairman 

Mr.  Hughes.  Briefly,  if  you  could,  because 
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Ms.  Crohn  [continuing].  Two  points.  One  is  dispute  resolution  is 
expanding  rapidly,  and  so  an  organization  with  somewhat  limited 
resources  like  NIDR  sees  itself  challenged  constantly  with  not  hav- 
ing all  the  resources  needed  to  respond  to  all  the  requests  for  sup- 
port. They  range  from  local  government  to  individual  programs, 
communities,  advocates,  courts.  The  field  has  grown  just 
exponentially  as  I  mentioned  before.  So  I  do  think  adiditional  re- 
sources that  can  supplement,  for  example,  the  philanthropic  sector, 
are  very  much  needed. 

Two,  it  is  critical,  in  my  view,  that  any  clearinghouse,  provider 
of  technical  assistance  and  observer  of  the  field  and  of  the  growth 
of  dispute  resolution,  must  be  neutral,  objective,  nonpartisan,  and 
unbeholden  to  any  particular  philosophy  or  area  or  sector.  Because 
that's  the  way  in  which  dispute  resolution  as  a  whole  can  really  be- 
come part  of  mainstream  America. 

Mr.  Hughes.  Thank  you. 

Well,  I  have  some  additional  questions  which  I'm  going  to  pose. 
I'm  going  to  permit  the  record  to  be  open  for  10  days. 

[Tne  information  appears  in  the  appendixes.] 

Mr.  Hughes.  Time  has  run  out  on  us.  That's  a  vote,  and  I  have 
about  4  minutes  to  make  that.  So  let  me  thank  this  panel  once 
again  for  your  tremendous  contributions.  It's  a  very  important  area 
of  civil  justice  reform  that  we  need  to  pursue,  and  we  look  forward 
to  working  withyou  in  strengthening  our  system. 

Mr.  Raven.  Thank  you.  Mr.  Chairman,  when  we  have  that  op- 
portunity to  respond  to  your  questions,  may  we  also  take  the  oppor- 
tunity to  comment  on  some  of  the  other  written  testimony  at  this 
point? 

Mr.  Hughes.  Of  course.  I  wish  vou  would  do  just  that. 

That  concludes  the  hearing  for  today,  and  the  subcommittee 
stands  adjourned.  Thank  you  very  much. 

[Whereupon,  at  12:37  p.m.,  the  subcommittee  adjourned,  to 
reconvene  subject  to  the  call  of  the  Chair.] 
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Appendix  I.-Letter  and  Enclosure  From  Ulysses  B.  Hammond, 
Executive  Officer,  District  of  Columbia  Courts,  to  Edward 
O'CoNNELL,  Assistant  Counsel,  Subcommtitee  on  Intellectual 
Property  and  Judioal  Administration,  June  5,  1992 
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^nvu»(9Bam  June    5,    1992 


Mr.  Edward  H.  O'Connell 

Assistant  Counsel 

House  Judiciary  Committee 

Cannon  House  Office  Building 

Room  207 

Washington,  DC   20515 

Dear  Mr.  O'Connell: 

Herewith  transmitted  are  responses  to  questions  raised  by  the 
Subcommittee  in  follow-up  to  my  testimony  on  Alternative  Dispute 
Resolution  Programs.  You  will  note  that  in  several  of  my  responses 
I  refer  the  Subcommittee  to  other  organizations.  The  referenced 
organizations  are  in  better  positions  to  provide  a  more 
comprehensive  response  to  the  Subcommittee. 

I  hope  these  responses  are  beneficial  to  the  Subcommittee  in 
its  deliberations  on  this  issue. 

Sincofely,      /  ^ 

Ulysses  B.  Hammond 
Executive  Officer 
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Responses  to  Congressional  Questions 


1.   We  have  first-hand  knowledge  only  of  the  evaluations  done  of  our 
own  programs.  Selected  results  may  be  helpful: 

•  Between  1989  and  1991  approximately  75%  of  the  cases 
arbitrated  were  dismissed  or  otherwise  disposed  of  within  120 
days,  as  compared  with  10%  of  similar  cases  which  were 
litigated.  Litigants  and  attorneys  who  were  surveyed  reported 
high  levels  of  satisfaction  with  the  arbitration  process. 

•  Of  the  mediation  cases  closed  by  the  program  in  1991,  52% 
settled  without  any  judicial  intervention  other  than  a  short 
initial  scheduling  conference.  The  settlement  rate  for  neutral 
case  evaluation  cases  during  the  same  period  was  56%. 

•  Of  the  2,326  small  claims  cases  referred  to  mediation  in  1991, 
50%  settled  on  the  spot.  Without  mediation,  either  judicial 
resources  would  have  had  to  be  doubled,  or  trial  delays  would 
have  increased  dramatically. 

•  In  an  analysis  of  a  group  of  the  Court's  most  complex  cases 
which  had  been  referred  to  mediation  over  a  two-year  period, 
90%  of  the  attomejrs  and  80%  of  the  litigants  responding  to 
questionnaires  fovind  the  process  useful  and  satisfactory. 

•  In  1991,  62%  of  the  domestic  relations  cases  mediated  settled. 
Of  these,  roughly  half  had  not  yet  become  contested  court 
matters,  but  could  have  if  mediation  had  not  intervened. 

The  best  sources  of  information  about  other  program  evaluations  are 
the  National  Center  for  State  Courts,  the  National  Institute  for 
Dispute  Resolution,  and  the  State  Justice  Institute. 

2.  The  Court's  Data  Processing  Division  performed  a  special 
computerized  analysis  to  produce  the  case  disposal  statistics  for 
January  of  1991.  Similar  analyses  for  subsequent  months  have  not 
yet  been  run,  but  can  be  made  available  shortly. 

3.  Local  courts  are  in  need  of  two  main  kinds  of  technical  assistance  not 
readily  available:  help  in  designing  programs  and  help  in  designing 
effective  evaluation  of  their  results.  We  cannot  quantify  the  total 
costs  of  such  assistance  nationwide,  but  by  any  standard  they  should 
be  modest.  For  example,  we  xmderstand  that  roughly  $350,000  has 
been  spent  through  the  State  Justice  Institute  for  technical 
assistance  on  ADR  over  a  several-year  period. 
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4.  The  Court  instituted  the  beginnings^of  its  multi-door  program  with 
seed  money  from  the  ABA,  and  enjoyed  some  outside  funding  for  later 
projects.  As  each  element  of  the  program  proved  itself,  the  Court 
assimaed  full  responsibihty  for  funding.  By  1989,  when  the  program 
was  given  the  status  of  Court  Division,  all  its  funding  had  been 
completely  incorporated  into  the  Court's  regular  operating  budget. 

5.  First,  a  disclaimer:  there  are  many  approaches  to  the  "multi-door 
courtiiouse,"  and  not  everyone  follows  the  D.C.  model  in  its 
particulars.  According  to  the  ABA,  somewhere  between  25  and  35 
jurisdictions  are  attempting  to  find  the  means  to  implement  a  mtilti- 
door-type  program.  In  addition  to  our  eflfort  in  the  District,  notably 
successful  programs  have  been  established  in  Burlington  County, 
New  Jersey,  and  in  Cambridge,  Massachusetts.  The  National  Center 
for  State  Courts  has  compiled  a  national  database  on  court-based 
programs  and  woxild  be  a  good  source  of  further  information. 

6.  'Di£ferentiated  case  management"  refers  to  a  process  in  which  each 
dvil  case  is  assigned  deadlines  and  schedules  for  litigation  events 
(such  as  discovery,  pre-trial  conferences  and  trial)  based  on  its  own 
characteristics  and  the  needs  of  the  parties,  as  opposed  to  a  system 
that  assigns  all  cases  to  the  same  schedule.  ADR  is  a  set  of 
settlement  aids  that  can  be  offered  at  any  time  prior  to  trial.  ADR 
does  not  have  to  be  offered  in  coi^unction  with  differentiated  case 
management,  but  the  two  processes  have  been  integrated  in  the  D.C. 
Superior  Court,  and  we  believe  they  complement  each  other. 

7.  There  are  a  range  of  ADR  services  available  in  the  District  of 
Columbia.  The  District  of  Colximbia  Mediation  Service  (DCMS), 
which  is  city-funded,  resolves  many  interpersonal  and  minor  criminal 
matters.  A  growing  number  of  federal  and  dty  agencies  use  ADR  to 
resolve  internal  personnel  conflicts  or  as  part  of  their  method  of 
enforcing  regulations.  Private  ADR  providers  offer  comprehensive 
services  in  family  matters  and  a  wide  variety  of  business  disputes.  As 
for  success,  DCMS  has  had  a  high  settlement  rate  for  more  than  ten 
years,  and,  judging  from  the  level  of  activity,  demand  is  increasing 
for  the  other  programs  and  services. 
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Appendix  2.-Memorandum  From  Madeleine  Crohn,  Former 
President,  National  Institute  for  Dispute  Resolution,  to 
THE  Committee  on  the  Judiciary,  SuBCOMAnrrEE  on 
Intellectual  Property  and  Judicial  Administration,  June  9 
1992 


TO:       Committee  on  the  Judiciary 

Subcommittee  on  Intellectual  Property  and  Judicial 

Administration 
tJ.s^  House  ofRepresentatives 


FROM:"    Madeleine  Crohn 
i  Former  President 

V       National  Institute  for  Dispute  Resolution 


RE:       Oversight  Hearing  on  Alternative  Dispute  Resolution 
Response  to  Written  Questions  from  the  Subcommittee 

DATE:      June  9,  1992 


I.    YOU  INDICATE  THAT  MIDR  PROVIDED  A  CLBARINQHOUSB  07 

INFORMATION,  TECHNICAL  ASSISTANCE  ETC.  DURINQ  THE  1980s. 
HOW  DID  YOU  RELATE  TO  THE  INFORMATION  AVAILABLE  FROM  THE  ABA 
AMD  THE  NATIONAL  CENTER  FOR  STATE  COURTS  DURINQ  THE  PROCESS? 

Since  its  inception,  the  National  Institute  for  Dispute 
Resolution  (NIDR)  has  acted  as  a  hub  among  varying 
constituencies  and  multiple  organizations  involved  in 
dispute  resolution  (DR) .   These  include  the  American  Bar 
Association  (ABA)  and  the  National  Center  for  State  Courts 
(NCSC)  which  have  played  an  important  role  in  the 
development  of  the  field  over  the  past  ten  years.   To 
illustrate  NIDR's  interaction  with  these  two  and  other 
organizations: 

1.    In  1988,  NIDR  sponsored.  In  collaboration  with 

over  20  national  organizations,  including  the  ABA, 
the  NCSC  and  the  State  Justice  Institute  (SJI)  a 
conference  that  brought  together  national 
leadership  in  state  courts,  court  administration, 
and  the  legal  and  academic  communities  to  examine 
dispute  resolution  and  the  state  courts.   An 
earlier  conference,  sponsored  in  1985  by  NIDR, 
helped  launch  the  Institute's  program  in 
collaboration  with  courts  nationwide  to  increase 
the  adoption  and  use  of  court  annexed  arbitration 
programs.   More  recently  the  Institute  convened  in 
partnership  with  state  bar  associations  and 
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judicial  leadership,  representatives  of  17  states 
involved  in  developing  comprehensive  dispute 
resolution  programs  that  supplement  courts 
efforts. 

2.  The  Institute  canvasses  on  a  periodic  basis  the 
types  of  information  and  capabilities  offered  by 
various  organizations.   It  lists  this  information 
in  its  periodical,  Dispute  Resolution  FORUM, 
(circulation  of  15,000);  and  funds  directories  and 
other  periodicals,  for  example  CX)NSENSUS,  which 
publicize  DR  to  broad  constituencies. 

3.  As  a  grant  maker,  NIDR  provided  financial  support 
to  increase  the  informational  and  technical 
assistance  capacity  of  DR  organizations  and  those 
interested  in  the  field.   Among  many  examples, 
NIDR  funded  the  initial  surveys  on  dispute 
resolution  and  the  courts  coriducted  by  NCSC  and 
by  the  Conference  of  State  Court  Administrators 
(COSCA) ;  and  awarded  a  grant  to  the  National 
League  of  Cities  (NLC)  for  a  training  and 
technical  assistance  program  in  collaborative 
problem  solving  aimed  at  city  councilmembers. 

4.  Also,  NIDR  draws  on  this  vast  network  to  respond 
to  the  thousands  of  incjuiries  which  it  receives 
each  year,  and  refers  calls  to  organizations  and 
institutions  which  have  expertise  in  the  area  of  a 
specific  request. 

5.  Finally,  NIDR  invites  national  organizations  and 
various  experts  to  discuss  emerging  issues  in 
dispute  resolution  and  to  solicit  their  special 
input  and  perspective.   These  consultations  always 
have  enriched  and  contributed  to  the  national 
strategic,  grant  making  programs  launched  by  NIDR. 
Both  the  ABA  and  the  NCSC  have  been  a  part,  and 
sometimes  co-sponsors,  of  many  of  these  meetings. 

II.   YOO  INDICATE  THERE  ARE  A  NXmBER  OF  GROWIHO  PROFESSIONAL 
ASSOCIATIONS  IN  THE  DISPUTE  RESOLUTION  PRACTICE.   HOW  DO 
THEY  RELATE  TO  ONE  ANOTHER? 

More  and  more  these  associations  collaborate  on  special 
projects  or  seek  to  reach  a  consensus  on  issues  of  public 
policy  or  practice  that  affect  the  field.   Many  of  these 
efforts  have  been  encouraged  and  supported  financially  by 
NIDR. 

Some  associations  specialize  in  a  specific  area  of  practice. 
For  instance,  members  of  the  Academy  of  Family  Mediators 
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(AFM)  are  third  party  neutrals  who  mediate  family  and 
divorce/child  custody  disputes;  the  National  Association  of 
Mediation  in  Education  (NAME)  includes  groups  and 
individuals  who  are  affiliated  with  mediation  programs  in 
primary  and  secondary  education;  the  National  Academy  of 
Arbitrators  includes  arbitrators  in  the  labor  management 
arena;  and  the  American  Arbitration  Association  (AAA)  has  a 
roster  of  third  party  neutrals  who  arbitrate  or  mediate 
disputes,  many  of  which  involve  business  and  commercial 
contracts  or  relationships. 

Other  associations,  such  as  the  Society  of  Professionals  in 
Dispute  Resolution  (SPIDR) ,  reach  out  to  the  broad  dispute 
resolution  community  (academics,  practitioners,  students) 
across  fields  of  interest  and  practice  (environment,  health, 
corporate  disputes,  and  neighborhood,  labor  management,  or 
family  conflicts) .   Or  the  Consortium  on  Peace,  Research, 
Education  and  Development  (COPRED)  represents  a  networ)c  of 
researchers,  academics  and  practitioners  involved  in  peace 
studies  and  peace  related  issues. 

Most  of  these  associations,  along  with  several  others,  are 
assessing  how  they  might  collaborate  more  efficiently,  to 
improve  their  access  to  each  others'  banks  of  information, 
and  to  develop  common  goals  and  projects. 

Two  reports  are  good  examples  of  how  organizations  with 
varying  purposes  and  views  can  tackle  tough  questions  and 
contribute  their  best  thinking  on  these  issues: 

"Qualifying  Neutrals:  The  Basic  Principles"  — 
Dispute  Resolution  FORUM,  May  1989 

"Mandated  Participation  And  Settlement  Coercion: 
Dispute  Resolution  As  It  Relates  To  The  Courts"  — 
Report  #1  of  the  Law  and  Public  Policy  Committee 
of  the  Society  of  Professionals  in  Dispute 
Resolution,  1991. 

HI.  WOULD  YOU  EXPLAIN  TO  THIS  SUBCOMMITTEE  WHAT  IS  THE  CENTER 
FOR  PUBLIC  RESOURCES  AND  WHAT  IT  DOES? 

As  indicated  in  the  Center  for  Public  Resources  (CPR)  Legal 
Program  brochure: 

"  CPR's  mission  is  to  increase  the  use  of  cost- 
effective   alternatives  to  litigation  for  disputes 
involving  business  or  public  institutions. 

Established  in  1979,  the  CPR  Legal  Program  is  a  unique 
coalition  of  general  counsels  of  major  corporations, 
leading  law  firms,  legal  academics  and  federal  judges 
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at  the  forefront  of  alternative  dispute  resolution  - 
ADR. 

CPR's  objective  Is  to  Integrate  AOR  Into  the  mainstream 
of  legal  practice  by: 

DEVELOPMENT  of  new  ADR  procedures. 

EDUCATION  of  law  departments,  law  firms,  the 
judiciary  and  government  through  ADR  training 
and  publications. 

IMPLEMENTATION  of  ADR  procedures  —  through 
the  CPR  Panels  of  distinguished  neutrals  — 
to  resolve  disputes  facing  companies  and 
public  Institutions. 

ADVOCACY  of  ADR  among  bar,  judicial,  business 
and  public  leadership. 

Three  premises  underlie  the  CPR  approach.   First,  as 
the  nation's  principal  consumer  of  legal  services,  the 
corporation  has  the  greatest  Incentive  to  demand 
change.  Thus,  the  corporate  counsel  Is  the  motivating 
force  behind  the  CPR  Legal  Program.   Second,  to  carry 
out  CPR's  mission  and  to  generate  sound,  sophisticated 
change  in  dispute  resolution  require  the  Involvement  of 
the  best  law  departments,  firms,  judges,  government 
counsel  and  law  teachers.   Third,  ADR  will  reach  its 
potential  only  as  It  Is  adopted  as  an  Integral  part  of 
law  department  and  firm  practice.  As  this  happens,  the 
formidable  ability  and  innovation  characteristic  of  the 
best  of  the  bar  will  drive  the  development  of  ADR." 

Most  of  the  500  Fortune  Companies  in  the  U.S.  and,  more 
recently,  major  law  firms  In  the  country,  have  signed  the 
CPR  pledge.   Through  the  pledge  these  corporations  and  law 
firms  agree  to  use  dispute  resolution  options  before  they 
turn  to  litigation  In  cases  that  Involve  other  corporations 
or  law  firms  which  have  signed  the  pledge.   Mr.  Raven  who 
testified  before  the  subcommittee  played  a  major  role  in  the 
development  and  adoption  of  the  law  firms  pledge. 

IV.  TO  WHAT  EXTENT  DO  AOR  PROGRAMS  AND  INITIATIVES  CONSTITUTE  A 
MAJOR  SHIFT  IN  THE  U.S.  SYSTEM  OF  JUSTICE?   and 

V.  TEH  YEARS  FROM  NOW,  WILL  A  PRIVATE  JUSTICE  SYSTEM  PARALLEL 
OUR  PUBLIC  COURT  SYSTEM,  AND  WILL  THIS  BE  FOR  THE  PUBLIC 
GOOD? 

It's  been  said  that  it's  too  early  to  assess  the  Impact  of 
the  1789  French  revolution.   Similarly,  It  Is  difficult  to 
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discern  at  this  time  the  extent  and  the  long  tern 
consequences  of  current  shifts  in  the  U.S.  system  of 
justice.   Several  indicators,  however,  are  worth  examining. 
They  are: 

1.  Oovarnmental  and  public  courts  *  sanction  of  cass 
rsferrals  to  private  programs 

In  response  to  popular  dissatisfaction  with  costs  and  delays 
associated  with  the  court  system,  public  agencies  and  courts 
support  increasingly  the  diversion  of  cases  to  mediation, 
arbitration  and  other  forms  of  dispute  resolution.   Many  of 
these  programs  are  mandatory.   The  quality  control  of  these 
programs  however  is  haphazard;  research  on  the  equity  and 
fairness  of  these  programs  compared  with  traditional  forms 
of  settlement  or  adjudication  is  in  its  infancy;  and  there 
is  no  common  understanding  of  whether  or  when  public 
agencies  and  courts  should  review  the  outcomes  of  private 
dispute  resolution. 

These  changes  and  attempts  at  reform  may  be  discredited 
eventually  if  they  are  not  watched  carefully  and  informed  by 
credible  research. 

2.  Those  who  can  afford  a  private  system  of  justice 
are  beginning  to  by-pass  the  public  system  of 
justice  altogether 

For  example,  research  sponsored  by  the  SJI  found  that 
increasing  numbers  of  disputants  go  directly  to  private 
programs.   The  private  market  offers  dispute  resolution 
services  that  often  deal  with  business  and  intra-corporate 
disputes,  ones  which  involve  businesses  and  public  agencies, 
or  disputes  between  individuals  (such  as  family  and  divorce 
related  matters) .   The  practice  of  turning  to  private 
service  providers  receives  the  explicit  or  tacit 
encouragement  of  governmental  entities. 

As  such,  this  endorsement  raises  at  least  two  questions: 

If  we  are  witnessing  the  development  of  a  private 
system  of  justice  for  disputants  who  can  afford 
it,  will  —  as  a  consequence  —  our  public  courts 
turn  into  forums  used  principally  by  poor  people 
or  people  with  limited  resources?  And, 

Should  some  of  these  disputes  presumptively  be 
resolved  in  public  forums  because  questions  of 
legal  precedent  and  public  policy  are  at  stake? 

While  many  within  and  outside  the  field  of  dispute 
resolution  voice  these  concerns,  there  is  little  public 
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awareness  or  attention  to  the  long  term  consequences  of  this 
emerging  trend. 

3.   Given  a  fair  ohano*,  oollaborativ*  problem  solving 
and  mediated  negotiations  may  have  a  profound 
impact  on  the  legal  profession/  on  forms  of 
democratic  participation  in  the  08,  and  on  our 
society's  ability  to  deal  with  conflicts  and 
differences 

One  of  the  most  promising  aspects  of  dispute  resolution 
exists  where  it  encourages  parties  to  seek  common  ground  and 
agreement  themselves,  rather  than  through  negotiations 
handled  by  their  respective  attorneys.   If  most  citizens 
regain  more  control  over  their  disputes  and,  as  a  result, 
learn  how  to  handle  conflicts  better,  this  evolution  may 
have  Important  consequences. 

First,  it  would  have  an  Impact  on  the  number  and  types  of 
cases  which  reach  the  courts.   Today,  courts  are  too  often 
asked  to  handle  our  failures  at  dealing  with  differences  and 
conflicts  —  as  Individuals,  professionals,  institutions,  or 
businesses.   For  historical,  cultural  and  political  reasons, 
our  society  Is  fearful  of  conflicts  and  tends  to  either 
Ignore  (walk  away)  from  difficult  situations,  or  respond  In 
confrontational  and  violent  ways,  with  no  understanding  of 
options  between  these  two  extremes. 

Second,  the  legal  profession  would  be  undergoing,  as  it 
should,  important  changes.   Already,  some  states  are 
considering  the  adoption  of  provisions  so  that  attorneys 
will  have  the  ethical  obligation  to  discuss  with  their 
clients  various  options  for  solving  the  dispute  at  hand.   An 
Increasing  sense  of  partnership  between  client  and  attorney 
may  well  develop,  in  which  costs,  likely  outcomes,  trade 
offs  and  choice  of  process  are  discussed.   If  this  trend 
continues  and  expands,  it  will  have  an  impact  on  the  ethos 
and  practice  of  the  legal  profession  and  on  the 
responsibilities  of  the  client. 

Third,  mediated  negotiations  particularly  those  involving 
differing  interests  over  complex  Issues  (siting  of  toxic 
waste,  land  use,  environment)  offer  new  forms  of  problem 
solving.   Public  disaffection  with  traditional  forms  of 
democratic  participation  stems,  in  part,  from  a  feeling  of 
helplessness.  New  forums  and  processes  that  involve  citizens 
and  groups  solving  problems  which  affect  them  directly, 
offer  the  opportunity  to  re-create  a  sense  of  belonging  and 
participation. 

There  is  another  side  to  these  possibilities,  however.   It 
involves  the  question  of  power,  and  how  dispute  resolution 
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can  and  should  help  level  the  playing  field  among  disputants 
who  have  unequal  access  to  resources,  information  and 
expertise.  If  collaborative  problem  solving  and  mediation 
grow,  but  do  not  address  these  questions  well,  we  might 
indeed  "trade  harmony  for  justice"  (Laura  Nader) .   Rather, 
we  should  seek  both  to  foster  harmony  and  maintain  the  U.S. 
tradition  of  justice. 

All  of  these  questions  and  possibilities  are  open  ended. 
The  next  several  years  are  a  juncture  during  which  we  must 
try  to  shape  answers  in  one  way  or  the  other.   The  current 
state  of  dispute  resolution  in  America  begs  for  a  discussion 
of  these  issues  in  public  forums,  through  the  media,  by 
legislators  and  other  officials.   Public  support  for 
research  and  experimentation  can  play  a  critical  role  for 
the  future  of  the  U.S.  system  of  justice  and  dispute 
resolution. 

VI.   SHOULD  OUR  INSTITUTIONS  LIMIT  THE  "CASE"  FOR  DISPUTE 

RESOLUTION  TO  REDUCTIONS  IN  TRANSACTIONAL  COSTS  AMD  TIME,  AS 
THEY  DO  NOW,  OR  HOW  CAN  THEY  BE  ENCOURAGED  TO  FOCUS  ALSO  ON 
IMPROVED  SOLUTIONS  AND  OUTCOMES? 

How  we  frame  the  question  shapes  the  answer  we  get.   If  we 
only  focus  on  the  short  term,  and  on  cost  and  time  savings 
benefits  of  dispute  resolution,  we  will  see  the  DR  practice 
evolve  largely  in  response  to  these  limited  goals.   And  we 
will  not  pay  the  attention  necessary  to  help  develop  some  of 
the  more  important  aspects  of  dispute  resolution  —  to  seek 
improved  solutions  and  outcomes. 

Dispute  resolution  is  not  about  "fixing"  the  courts  —  an 
objective  which  is  both  unrealistic  and  undesirable:   if  the 
courts  need  fixing,  dispute  resolution  alone  cannot  do  so. 
Nor  is  it  just  to  reduce  delays  and  save  costs  to  the 
disputing  parties  or  to  our  institutions  —  however 
worthwhile  these  goals  continue  to  be. 

Dispute  resolution  is  about  producing  creative  and  lasting 
solutions  to  conflicts  that  appear  intractable,  and  giving 
individuals  or  groups  (stakeholders)  direct  input  into 
problems  which  affect  them.   Consequently,  the  stakeholders 
tend  to  develop  a  strong  and  durable  commitment  to  the 
agreement  they  helped  fashion.   Long  term  financial  savings 
accrue  as  well. 

To  quote  Peter  Goldmark,  President  of  the  Rockefeller 
Foundation:  "  If  we  remain,  in  this  country,  trapped  in 
political  gridlock,  paralyzed  in  the  face  of  challenge,  it 
will  not  be  because  there  are  too  many  surprises.   It  will 
be  because  of  what  we  can  foresee  but  choose  to  ignore". 
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Many  of  our  public  institutions  are  overvhe Imed ,  communities 
are  torn  apart,  and  different  groups  do  not  believe  they 
have  anything  in  common.   He  cannot  afford  to  overlook  the 
importance  of  encouraging  collaborative  problem  solving 
processes  and  mediated  negotiations.   Public  familiarity 
with  and  support  for  these  processes  is  still  lacking.    Yet 
this  is  the  frontier  which  must  be  pushed  if  dispute 
resolution  is  to  assist  our  society  in  dealing 
constructively  with  increasing  turmoil  and  changes. 

VII.  WHAT  ROLB,  IF  AHY,  NIGHT  THB  SUBCONNITTBB  PLAY  IN  HELPING 
ADDRESS  OR  SHAPE  THB  RESPONSE  TO  ADR  PROCESSES  OP  THB 
FUTURE? 

These  oversight  hearings  show  great  fore-sight  by  meml^ers  of 
the  subcommittee.   Yet  they  are  just  an  important  first 
step.   The  sub-committee,  the  committee  on  the  judiciary, 
and  eventually  other  committees  in  both  houses  can  play  a 
timely  and  critical  role  —  one  that  involves  education  and 
national  leadership. 

We  are  at  a  point  well  beyond  what  was  anticipated  by  the 
Dispute  Resolution  Act  of  1980. 

In  state  and  federal  courts,  in  executive  branches  of 
government  at  all  levels,  in  communities  and  in  schools 
around  the  country,  we  see  growing  concerns  about  and 
disparate  attempts  at  dealing  with  divisiveness,  violence, 
scarce  resources,  and  so-called  unmanageable  problems.   This 
sense  of  discouragement  should  not  be  the  status  quo.   We 
speak  often  of  our  "crumbling  infrastructures"  —  meaning 
bridges,  roads,  or  the  health  care  and  education  systems. 
We  tend  to  forget  that  an  equally  important  aspect  of  our 
infrastructure  is  the  social  compact  which  holds,  or  fails 
to  hold,  this  society  together.   Improved  ways  to  deal  with 
conflicts  and  differences  can  inform  and  contribute  to  a 
much  needed  reformulation  of  the  social  compact. 

This  subcommittee  can  bring  disparate  efforts  together,  link 
them  into  common  themes,  and  focus  national  attention  to  the 
issues.  I  hope  it  will  continue  to  hold  hearings  to  inform 
other  members  of  Congress  and,  through  them,  a  broader 
constituency.   And  that  it  will  sponsor  new  legislation  so 
that  some  non  partisan  entity  —  public,  private,  or  a 
combination  of  both  —  will  be  the  lightening  rod  to  shape 
the  debate  about  conflict,  justice  and  governance  in  the 
U.S.,  provide  informed  answers,  and  support  on-going 
experimentation . 
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VIII.  IN  X   TINB  or  SEVERS  BODOETARY  CONSTRAINTS,  ROW  DOES  ONE 
JD8TI7Y  THE  ALLOCATION  07  FEDERAL  SUPPORT  TO  DISPUTE 
RESOLUTION  INITIATIVES  IN  THE  U.S.?  HOW  NIGHT  SUCH  SUPPORT 
BE  STRUCTURED,  AND  WHAT  PRIORITIES  MIGHT  GUIDE  ITS 
DIRECTION? 

In  response  to  the  first  question,  the  short  answer  is: 
costs,  benefits  and  importance  of  what  is  at  stake. 

On  coats I 

They  can  be  small,  almost  insignificant  ones 
within  the  national  budget.   I  speak  from 
experience.   Prorated  over  time,  NIDR  has  had 
approximately  30%  of  the  budget  anticipated 
originally  for  the  Dispute  Resolution  Act  of  1980, 
even  as  it  dealt  with  a  mission  much  broader  than 
that  envisioned  by  the  Act.   And  the  results 
achieved  under  NIDR's  programs  have  been 
spectacular.   This  is  not  an  immodest  claim,  but 
rather  one  derived  from  the  superb  efforts  of 
NIDR's  partners  and  grantees. 

At  NIDR,  we  wanted  courts,  public  agencies, 
executive  and  legislative  branches  of  government, 
educational  institutions,  communities,  DR 
practitioners  and  academics,  private  organizations 
and  the  media,  to  participate  in  the  dispute 
resolution  movement.   They  did  so  and  offered 
services,  money  and  support.   Goals  were  set, 
strategies  defined,  and  grants  awarded  to  partners 
who  helped  shape  and  shared  the  Institute's 
vision:  to  provide  each  person  in  this  country 
with  options  and  the  know-how  for  solving  their 
disputes  fairly,  efficiently,  and  to  their 
satisfaction. 

The  Institute  as  a  result  leveraged  two,  three  and 
sometimes  ten  times  the  level  of  financial 
investment  it  provided  initially.   More  to  the 
point:   many  of  these  projects  and  programs  now 
carry  on  independently.  So  the  $13M  in  grants,  and 
$10M  in  program  support  that  NIDR  has  provided 
over  the  past  10  years  leaves  a  legacy  that  will 
far  outlive  its  initial  investments. 

$23M  over  ten  years  are  a  pittance  in  national 
budget  terms.   Consider  how  far  these  investments 
have  gone.   Most  courts  in  this  country  now 
sponsor  dispute  resolution  programs.   Ten  states 
provide  mediation  and  lasting  solutions  for 
complex  disputes  that  affect  citizens  in  their 
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state.   Hundreds  of  programs  now  prosper  through 
NIDR  seed  Bonies  nationwide.  Through  NIDR  grants, 
Bost  of  the  law  schools,  schools  of  manageaent  and 
public  policy  in  the  U.S.  now  have  dispute 
resolution  courses.  And  the  dispute  resolution 
coBBunity  is  better  able  to  reach  out,  and  handle 
its  professional  responsibilities  in  large  part 
because  of  NIDR's  support. 

But  the  task  is  not  yet  finished.   Much  remains  to 
be  done. 

On  benefits  and  what  is  at  stake t 

How  will  our  society  live  in  peace  and  with 
civility  in  the  years  to  come?  How  will  it  handle 
the  changes  and  turbulences  of  the  future?  I  can 
think  of  few  issues  more  important  than  those.  We 
are  watching  a  country  coming  unglued  —  tugged 
between  standstill  and  drastic,  narrowly  focussed 
actions,  partisan  politics  and  protest  vote, 
citizen's  alienation  and  polarized  interest 
groups . 

Few  institutions  are  willing  or  able  to  tackle 
these  issues. 

Conflict  resolution,  understood  in  a  broad  sense 
of  the  term,  can  provide  new  momentum  in  dealing 
with  them.  The  potential  for  mediation  and 
collaborative  problem  solving  needs  to  be  tested 
further  and  applied  broadly  to  devise  issues 
affecting  our  communities,  our  states,  and  our 
nation.  Currently,  support  for  this  effort  comes 
from  the  philanthropic  sector  —  which  faces  its 
own  constraints  —  and  from  some  federal  agencies, 
and  state  and  local  government  entities.   It  needs 
to  be  supplemented  if  it  is  to  reach  the  needed 
level  of  national,  public  attention  and 
understanding. 

In  response  to  the  second  question,  priorities  include 
education,  research  and  continued  experimentation. 

We  need  to  focus  public  support  and  attention.   A 
silent  revolution  is  going  on,  one  that  may 
transform  our  systems  of  justice  and  governance. 
With  the  exception  of  enlightened  practitioners, 
academics  and  public  policy  officials,  few  are 
paying  attention  to  these  changes.  We  don't  want 
to  wake  up  in  ten  years  and  reject  wholesale  the 
good  as  well  as  the  bad  that  has  occurred. 
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Research  is  scant  and  remains  critical  to  the 
formulation  of  good  public  policy.   For  example: 
competency  based  testing  is  one  of  the  next 
desirable  steps  to  inform  dispute  resolution 
practice  —  yet  currently  available  sources  of 
support  do  not  have  the  funds  necessary  for  this 
type  of  effort;  there  are  yet  too  few  outcome 
studies  that  compare  the  fairness  and  efficiency 
of  traditional  settlements  or  adjudication  with 
decisions  or  agreements  reached  through  dispute 
resolution  —  and  little  or  no  funding  available 
for  such  research;  pilot  progreuns  do  not  have  the 
resources  necessary  to  measure  the  success  and 
failures  of  their  activities. 

And  new  ideas  and  creativity  which  characterize 
the  dispute  resolution  field  require  further 
nurturing.   R&D  support  in  this  area  is  as 
important  to  our  society  as  that  provided  toward 
scientific  and  technological  advances. 

In  1984,  a  prestigious  panel  convened  by  the  U.S.  Department 
of  Justice  and  by  NIDR  concluded: 

**  Careful  inquiry,  continual  policy  analysis,  and 
public  involvement  are  needed  to  ensure  that  new 
initiatives  move  society  closer  to  having  a  system  of 
dispute  resolution  that  better  reflects  the  commitment 
to  justice  for  all."  fPaths  to  Justice:  Maior  Public 
Policv  Issues  of  Dispute  Resolution.  U.S.  Department  of 
Justice,  Office  of  Legal  Policy,  January  1984) . 

These  conclusions  still  hold. 

IN  SUMMARY,  national  leadership  and  support  can  make  a 
measurable  difference  in  how  conflicts  and  conflict 
resolution  will  be  handled  in  the  coming  decade. 

According  to  a  French  saying,  we  must  look  far  to  see 
straight.   Such  is  the  agenda  which  I  hope  this  subcommittee 
will  take  on. 
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Appendix  3.-Letter  and  Enclosures  From  W.  Lee  Rawls,  Assistant 
Attorney  General,  U.S.  Department  of  Justice,  to  Chairman 
WnjJAM  J.  Hughes,  June  12,  1992 

U.S.  I>epar(iD«nt  of  Justice 
Office  of  Legislilive  Affair* 


OfTict  onht  AuiiUM  Anoracy  Ocnenl 


r««^.acMJ»  RECEIVED 

June   12,    1992  j^jN  1  5  «92 


The  Honorable  Willlaa  Hughes  Sub  00  CourtS 

Chairman 

Subcommittee  on  Intellectual  Property  and 

the  Judicial  Administration 
Committee  on  the  Judiciary 
U.S.  House  of  Representatives 
207  Cannon  House  Office  Building 
Washington,  D.  C.  20515 

Dear  Chairman  Hughes: 

Enclosed  for  your  review  is  the  response  to  questions  raised 
In  connection  with  the  hearing  before  the  Subcommittee  on 
Intellectual  Property  and  the  Judicial  Administration,  Committee 
on  the  Judiciary,  on  May  20,  1992  concerning  alternative  dispute 
resolution. 

If  you  have  any  questions,  please  do  not  hesitate  to  contact 
this  office. 

Sincerely, 


-^^^^^^^^^W^ 


Y 


¥.  Lee  Rawls 

Assistant  Attorney  General 


Enclosures 
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QUESTIONS  FOR  MR.  GERSON 

1.   IN  YOXJR  WRITTEN  STATEMENT  YOU  STATE  THAT  "ALTERNATIVES  MAKE  A 
GREAT  DEAL  OF  SENSE  WHEN  CONTRASTED  TO  THE  MANDATED  BURDENS  THAT 
AT  TIMES  CHARACTERIZE  SOME  CONTEMPORARY,  FORMAL,  COURT-BASED 
DISPUTE  RESOLUTION." 

COULD  YOU  GIVE  US  SOME  EXAMPLES  OF  THESE  ILL-ADVISED 
•MANDATING  TECHNIQUES" 

HOW  PREVALENT  ARE  THEY? 

Re9pons«x 

Formal,  court-based  dispute  resolution  can  entail  very 
substantial  burdens  and  expenses,  materially  inconveniencing 
parties  who  are  desirous  of  prompt  adjudication  or  resolution  of 
their  claims.   Sometimes  broad  discovery  is  permitted;  court 
requirements  for  submission  of  formal  papers  and  the  inevitzJsle 
procedural  requirements  add  to  the  cost.   Mandated  ADR  as  an 
adjunct,  but  not  as  a  binding  alternative  to  traditional,  formal 
litigation,  which  adds  a  new,  required  step  prior  to  judicial 
resolution  of  a  dispute  can  consume  the  parties'  resources  and 
divert  the  court  from  the  responsibility  to  render  a  final 
decision.  The  provisions  of  Section  7  of  the  Access  to  Justice 
Act,  H.R.  4155,  recognized  and  would  avoid  this  type  of  mandated 
burden. 


2.   YOU  INDICATE  IN  YOUR  TESTIMONY  THAT  CIVIL  CASES  AGAINST  THE 
U.S.  ALMOST  ALWAYS  ARE  TRIED  TO  THE  COURT  NOT  TO  A  JURY. 

WOULD  YOU  EXPLAIN  TO  THE  SUBCOMMITTEE  THE  REASON  FOR  THIS? 

Response! 

As  a  general  rule,  absent  a  statutory  provision,  no  right  to 
a  jury  trial  exists  in  a  civil  action  seeking  relief  from  the 
United  States  or  its  agencies.   Congress  has  sometimes  made  this 
rule  explicit.   See,  28  U.S.C.  S  2402  (Federal  TOrt  Claims  Act). 
Recently,  Deputy  Assistant  Attorney  General  Stephen  C. 
Bransdorfer  testified  in  favor  of  retention  of  this  provision.   A 
copy  of  Mr.  Bransdorfer's  testimony,  regarding  H.R.  2184,  is 
enclosed. 


155 


3.   THE  CIVIL  JUSTICE  REFORM  ACT  REQUIRES  A  REPORT  ON  THE  RESULTS 
OF  THE  PILOT  PROGRAMS  BY  DECEMBER  31,  1995. 

DO  YOU  BELIEVE  WE  COULD  AND  SHOULD  SPEED  UP  THAT  EVALUATION 
PROCESS  FOR  ADR? 


ResDonsai 

The  Judicial  Conference  of  the  United  States  is  better 
suited  to  comment  upon  whether  the  evaluation  process  under  the 
Civil  Justice  Reform  Act  could  be  speeded  up.   That  said,  it 
should  be  noted  that  the  evaluation  of  pilot  programs  will  be 
most  effective  if  predicated  upon  practical  experience  with  the 
programs  and  that,  without  such  experience,  a  thorough  evaluation 
would  be  premature. 


4.   IN  YOUR  EXAMINATION  OF  THE  PLANS  FORMULATED  BY  THE  DISTRICT 
COURTS  UNDER  THE  CJRA,  DO  THE  ADR  PROCEDURES  CONFORM  TO  THOSE  YOU 
SUGGEST  IN  SECTION  7  OF  H.R.  4155,  THE  ACCESS  TO  JUSTICE  ACT  OF 
1992? 

IF  NOT,  WHAT  ARE  THEIR  DEFICIENCIES? 

Responsei 

Outcome  determining  mediation  as  proposed  under  Section  7  of 
H.R.  4155  is  not  included  in  most  plans.   Absent  legislation,  the 
fee  shifting  contemplated  by  such  mediation  cannot  be  implemented 
broadly.   Section  7  is  also  more  precise  and  extensive  than  that 
encompassed  within  the  CJRA. 


5.   IN  YOUR  DISCUSSION  OF  EXECUTIVE  ORDER  12778  YOU  EMPHASIZE 
THAT  IT  DOES  NOT  PERMIT  LITIGATION  COUNSEL  TO  AGREE  THAT  ADR  WILL 
RESULT  IN  A  "BINDING  DETERMINATION  AS  TO  THE  GOVERNMENT.' 

WOULD  THAT  PROHIBIT,  FOR  EXAMPLE,  BINDING  ARBITRATION 
BETWEEN  SET  MINIMUMS  AND  MAXIMUMS  PREVIOUSLY  AGREED  TO? 

ResDonset 

Setting  a  range  of  possible  awards  does  not  resolve  this 
issue.   It  is  the  final  decision  of  the  arbitrator  which  would 
bind  the  federal  government  to  payment  of  an  award  which  is 
contrary  to  the  law.   Arbitrators  who  make  determinations  that 
bind  the  federal  government  would  be  •perform [ing]  ...  a 
significant  governmental  duty  exercised  pursuant  to  a  public 
law."   Buckley  v.  Valeo.  424  U.S.  1,  140-41  (1976).   Under  the 
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Appointments  Clause,  U.S.  Const.  Art.  II,  §  2,  cl.  2,  such  duties 
may  be  performed  only  by  "Officers  of  the  United  States,' 
appointed  in  the  constitutionally  prescribed  manner.   Arbitrators 
selected  by  the  parties  in  a  dispute  would  not  be  appointed  in 
accordance  with  the  language  of  the  Appointments  Clause. 

6.   I  KNOW  THAT  IT  IS  VERY  EARLY  TO  EVALUATE  THE  IMPACT  OF 
EXECUTIVE  ORDER  12778,  BUT,  IN  GENERAL,  DO  THE  LAWYERS  IN  THE 
GOVERNMENT  APPEAR  RECEPTIVE  OR  RESISTANT  TO  THIS  APPROACH? 

HOW  HAVE  PRIVATE  COUNSEL  REACTED? 

ResDonaet 

The  response  of  government  litigation  counsel  to  Executive 
Order  12778  has  been  highly  professional.   Experience  under  the 
Executive  Order  is  limited  because  the  Executive  Order  became 
effective  on  January  21,  1992  and  applies  to  litigation  commenced 
on  or  after  its  effective  date.   E.O.  12778,  Section  10. 

We  have  received  some  reaction  from  private  counsel. 
Unfortunately,  some  of  them  view  the  provisions  of  the  Executive 
Order  merely  as  a  weapon  to  utilize  against  government  litigation 
counsel.   Section  6  of  the  Executive  Order  itself  precludes  such 
tactics.   Some  private  counsel  have  welcomed  the  leadership  the 
Executive  Order  provides  toward  reforming  our  civil  justice 
system. 


7.  YOU  ALSO  POINT  TO  ANOTHER  PROVISION  OF  THE  PROPOSED  ACCESS  TO 
JUSTICE  ACT  OF  1992  WHICH  WOULD  PROVIDE  FOR  PRE-LITIGATION  NOTICE 
OF  CLAIMS. 

HAS  THIS  PROCEDURE  BEEN  USED  AT  THE  STATE  COURT  LEVEL  AND 
FOUND  TO  BE  PRODUCTIVE? 

Response! 

The  provision  in  the  Access  to  Justice  Act  of  1992  for  pre- 
litigatlon  notice  of  claims  was  drafted  in  the  light  of  limited 
federal  experience  with  notice  of  claim  procedures  (such  as  under 
the  Federal  Tort  Claims  Act)  as  well  as  with  state  experience. 
We  have  found  that  the  Federal  Tort  Claims  Act  mechanism  to  be 
very  productive  in  eliminating  needless  litigation. 
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8.   THERE  IS  SUBSTANTIAL  EVIDENCE  THAT  MUCH  OF  THE  CRISIS  IN  THE 
CIVIL  DOCKET  IN  THE  FEDERAL  COURTS  IS  CAUSED  BY  THE  TREMENDOUS 
INCREASE  IN  THE  CRIMINAL  DOCKET  IN  THE  FEDERAL  COURTS.   THIS, 
MANY  FEDERAL  JUDGES  STATE,  IS  BECAUSE  THE  U.S.  PROSECUTORS  ARE 
BRINGING  'STREET  LEVEL"  CRIMES  IN  FEDERAL  COURTS. 

DO  YOU  BELIEVE  THIS  ASPECT  OF  THE'  PROBLEM  WILL  CONTINXn:  TO 
GROW,  REMAIN  STEADY  OR  DECREASE? 


ResDonset 

The  majority  of  jurisdictions,  in  fact,  are  not  inundated 
with  criminal  cases.   In  addition,  over  90%  of  civil  cases  are 
resolved  out  of  court  and  the  remaining  cases  are  placed  on  the 
court  docket.   The  more  serious  problem  arises  through  lack  of 
judicial  rulings  early  in  the  litigation  process  on  dispositive 
motions  that  answer  questions  that  the  parties  cannot  answer 
themselves. 


9.   OVERALL,  HOW  MUCH  WOULD  STREAMLINED  ADR  PROCEDURES  HELP  THE 
FEDERAL  COURT  SYSTEMS? 

Responset 

Streamlined  ADR  procedures  alone  would  not  be  a  panacea  to 
resolve  the  problems  in  the  federal  court  system.   Nonetheless, 
as  I  stated  in  my  testimony,  dispute  resolution  innovations  will 
ensure  that  every  opportunity  is  provided  to  avoid  the  necessity 
for  formal  legal  resolution  of  civil  cases  or  to  simplify  cases 
to  the  point  that  courts  might  rule  on  their  critical  issues  more 
swiftly  and  definitively.   This  enhancement  to  our  system  would 
be  beneficial. 


10.   GENERALLY  ADR  PROCEDURES  HAVE  DEALT  WITH  CIVIL  LITIGATION. 

ARE  YOU  AWARE  OF  ANY  DISPUTE  RESOLUTION  TECHNIQUES  THAT  HAVE 
BEEN  SUCCESSFUL  IN  CRIMINAL  DISPUTES  AT  THE  FEDERAL  OR  STATE 
LEVEL? 

Response; 

"Plea  bargaining*  is  a  very  common  mechanism  for  dispute 
resolution  in  criminal  proceedings.  First  offender  diversion 
programs  also  adroit  of  negotiation  techniques. 
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Prepared  Statement  of  Stephen  Bransdorfer,  DEPm"  Assist.\xt 
Attorney  General,  Civil  Division,  U.S.  Department  of 
Justice,  Before  the  SuBCOMMnrEE  on  Administrative  Law 
and  Governmental  Relations,  House  CoMMnrEE  on  the 
Judiciary,  October  23,  1991 

I  am  pleased  to  appear  before  the  Committee  today  in 
response  to  its  invitation  to  testify  regarding  H.R.  2184,  a  bill 
*[t]o  Amend  Title  28,  United  States  Code,  To  Allow  for  Jury 
Trials  in  Tort  Actions  Against  the  United  States  Involving  Death 
or  Serious  Bodily  Injury. •   The  bill  would  permit  jury  trials  in 
actions  under  the  Federal  Tort  Claims  Act,  28  U.S.C.  S  1346(b). 
The  Department  of  Justice  strongly  opposes  H.R.  2184  and  would  be 
compelled  to  recommend  Executive  disapproval  if  it  were  presented 
to  the  President. 

We  are  strongly  opposed  to  the  bill  because  it  would  tend  to 
delay  the  resolution  of  civil  actions  against  the  United  States, 
and  it  would  be  costly  in  both  monetary  terms  and  in  terms  of 
judicial  resources.   It  also  would  invite  excessive  awards  by 
local  juries  against  the  Government — the  ultimate  "deep  pocket.* 
We  are  aware  of  no  evidence  indicating  that  the  current  system  of 
trials  to  the  court  fails  to  fully  compensate  deserving 
plaintiffs.   Our  experience  indicates  that  FTCA  awards  by  the 
court  are  generous  and  reasonable. 

The  right  to  a  jury  trial — preserved  by  the  Seventh 
Amendment — is  important.   That  right,  however,  has  never  extended 
to  civil  actions  against  the  United  States.   Lehman  v.  Nakashian. 
453  U.S.  156,  160  (1981) ('It  has  long  been  settled  that  the 
Seventh  Amendment  right  to  trial  by  jury  does  not  apply  in 
actions  against  the  Federal  Government*) (citing  prior 
authorities) .  When  Congress  has  waived  the  sovereign  immunity  of 


159 


the  United  States,  it  has  almost  always^  conditioned  that  waiver 
upon  determination  of  the  claims  by  a  court  sitting  without  a 
jury.   Since  the  jury  trial  right  does  not  extend  to  suits 
against  the  United  States,  the  question  devolves  to  one  of 
policy. 

Very  important  policy  considerations  militate  against 
allowing  jury  trials  in  Federal  Tort  Claims  Act  actions  against 
the  United  States.   Utilization  of  bench  trials  rather  than  jury 
trials  is  much  ipore  efficient  in  terms  of  the  cost  and  actual 
time  expended  in  deciding  each  suit. 

First,  suits  can  be  resolved  more  expeditiously  if  they  are 
tried  to  the  court  sitting  without  a  jury.   It  has  been  estimated 
that  possibly  40  percent  of  trial  time  would  be  saved  if  bench 
trials  replaced  jury  trials. ^   it  has  even  been  suggested  that 
there  are  reasons  to  suspect  that  the  savings  might  exceed  4  0 
percent.^   It  can  hardly  be  questioned  that  the  "selection  and 
presence  [of  a  jury]  adds  to  the  time  and  expense  of  actual 


^   The  Congress  has  provided  for  jury  trials  against  the 
United  States  in  tax  refund  cases.   Although  Congress  enacted  a 
"narrow  exception"  to  permit  jury  trials  in  tax  refund  cases  in 
district  courts,  it  did  so  only  after  becoming  convinced  that 
there  was  no  danger  of  excessive  verdicts  because  recoveries 
would  be  limited  to  the  amount  of  taxes  erroneously  collected. 
See.  Lehman  v.  Nakshian.  453  U.S.  156,  161-162,  n.8  (1981). 

2   H,  Zeisel,  H.  Kalven,  Jr.,  &  Bucholz,  Delay  In  The  Court 
71-81  (1959)  as  cited  in  American  Law  Institute,  Study  On  Paths 

to  a  "Better  Way"; Litigation.  Alternatives,  and  Accommodation. 

background  paper.  T.  D.  Rowe,  Jr.,  1989  Duke  Law  J.  824,  855, 
n.llO  (1989). 

^   Hazard,  Book  Review,  48  Calif.  L.  Rev.  360,  369-70 
(1970)  ,  cited  in  Idj. 
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trial. *^  The  presence  of  a  jury  also  necessitates  exclusionary 
evidentiary  rulings  and  a  less  predictable  mode  of  trial  than  a 
bench  trial. 

Second,  the  costs  associated  with  jury  trials  far  exceed 
those  of  bench  trials.   The  Institute  for  Civil  Justice 
conducted  a  study  of  the  costs  of  the  civil  justice  system  in  the 
early  1980s.   This  study  revealed  that  trial  costs  are  a  huge 
proportion  of  all  the  costs  of  our  judicial  system  and  the  jury 
trial  costs  are  the  greatest  proportion  of  trial  costs  by  far.^ 

Prior  to  publication  of  the  overall  study,  the  Institute  for 
Civil  Justice  studied  court  expenditures  for  tort  cases 
specifically.^  The  tort  case  study  analyzed  case  related  tine 
expended  by  judges  for  tort  cases  in  a  number  of  jurisdictions  as 
well  as  in  United  States  District  Courts.   The  study  found  that 
'[ j ]udge-time  for  the  average  non-jury  trial  ranges  from  205  to 
1131  minutes,  depending  on  the  court  and  category  of  tort  case. 
Jury  trials  took  more  time  ranging  from  an  average  of  564  to  167  3 
minutes  (about  two  to  five  days) ,  depending  on  the  court  and 
category  of  case.*^   In  both  federal  and  state  courts,  jury 
trials  were  much  more  expensive  than  non-jury  trials.   According 


*   Id.  at  855. 

5  J.  s.  Kakalik  and  R.  L.  Ross,  The  Institute  for  Civil 
Justice,  Costs  9t  thg  CivJi  JUgtiC9  SYStglP  (Rand  1983). 

^  J.  S.  Kakalik  and  Abby  E.  Robbyn,  The  Institute  for  Civil 
Justice,  Costs  of  the  Civil  Justice  System.  Court  Expenditures 
for  Processing  Tort  Cases.  (Rand  1982). 

■^   Id.  at  27, 
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to  the  Institute  for  Civil  Justice  study,  focusing  on  the  average 
public  cost  (tax  dollars)  of  civil  tort  litigation  nationwide, 
the  average  cost  for  a  jury  trial  in  federal  district  court  for  a 
tort  case  ranged  from  $5,843  to  512,035,  depending  upon  the  type 
of  tort  case,  while,  "(tjhe  average  non-jury  trial  required  nuch 
less  government  expenditure;  generally,  it  was  about  half  or  less 
expensive  as  a  jury  trial  for  the  same  type  of  case  in  the  same 
state  or  federal  court."®   This,  of  course,  does  not  include  the 
private  marginal  costs  borne  by  the  litigants.   The  data  was 
compiled  close  to  a  decade  ago;  it  is  safe  to  assume  that  the 
costs  are  significantly  greater  today. 

The  1982  report  also  found  that  jury  trials  represented  28 
to  56  percent  of  federal  government  court  expenditure  on  personal 
injury  cases,  depending  on  the  type  of  case.^   There  is  no  reason 
to  believe  that  the  enormous  proportion  of  costs  attributable  to 
jury  trials  has  changed  after  the  study  was  completed. 

The  dramatic  disparity  between  the  costs  of  jury  trials  and 
non-jury  trials  in  civil  cases  has  led  some  scholars  to  conclude 
that  'the  pragmatic,  even  cost-sensitive  manner  in  which  courts 
analyze  the  right  to  jury  trial  means  that  additional  cost- 
cutting  tools  may  be  desired,  or  at  least  considered  in  this 
area.*^''   This  could  lead  one  to  conclude  that  an  "analyst 


8   xd.  at  62. 

5   Id.  at  63,  69. 

^°   Burnet,  Measuring  the  Cost  of  Civil  Justice.  83 
Mich. L. Rev.  916,  936  (1985). 
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viewing  the  hard  cost  cannot  help  but  question  whether  such  costs 
are  justifiable.*^^ 

Very  simply,  a  staggering  proportion  of  the  courts' 
expenditures  are  devoted  to  trial  costs,  of  which  jury  trials 
comprise  the  greatest  portion.   The  time  may  have  come  for  us  to 
forsake  historical  impressions  as  to  value  of  jury  trials  and  to 
focus  on  the  need  to  reduce  present  expenditure  levels  and 
eliminate  lengthy  delays."  Scholars  have  called  for  an  "open 
minded*  review  of  every  aspect  of  our  present  jury  trial 
system.  ^2  i  have  no  quarrel  with  the  thesis  that  the  right  to 
jury  trial  as  protected  by  the  Seventh  Amendment  should  be 
preserved.   The  hard  data  suggests,  however,  that  there  are  very 
substantial  measurable  costs  of  introducing  the  use  of  jury 
trials  in  civil  actions  to  which  the  right  to  jury  trial  does  not 
extend.   Any  benefits  of  such  the  considerable  extension  the  bill 
would  cause,  in  contrast,  are  very  far  from  apparent  at  best. 

Third,  the  United  States  is  the  'ultimate  deep  pocket*  and, 
if  a  jury  is  tempted  with  the  possibility  of  awarding 
extraordinarily  large  damages  to  a  local  plaintiff,  it  may  well 
not  consider  the  interests  of  the  'United  States'  a  uniquely 
amorphous  and  abstract  defendant.   This  very  issue  was  debated 
when  the  FTCA's  'no  jury  trial'  provision  was  under  consideration 


11  Id. 

12  Jury  Svstem;    A  Time   for  Reexamination.    55  Judicature   96, 
98    (1971). 
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by  the  House  of  Representatives  in  1946.   Representative  Scrivner 
comnented. 

Inasmuch  as  the  Government  is  the  defendant 
and  the  money  comes  out  of  the  Treasury,  the 
jurors  will  decide  cases  with  their  hearts 
rather  than  their  heads  ....  the  awards  in 
jury  trials  would  probably  be  much  larger,  in 
view  of  the  sympathy  jurors  might  have,  than 
they  would  be  in  trials  before  the  court.   If 
these  cases  are  to  be  tried  by  the  Federal 
Courts,  they  should  be  court  trials  rather 
than  jury  trials,  in  my  opinion. 

Congressional  Record,  H. 10142,  79th  Congress,  Second  Sess.,  (July 

25,  1946). 

The  absence  of  jury  trials  has  not  prevented  large  awards 
from  being  made  in  FTCA  suits.   During  the  past  several  years, 
the  total  awards  under  the  FTCA  have  averaged  well  in  excess  of 
$200,000,000  during  each  fiscal  year.   The  FTCA's  statutory 
scheme  strikes  a  reasonable  balance  between  the  public's  interest 
in  providing  a  remedy  to  persons  injured  by  the  conduct  of 
government  employees  and  the  interest  in  preservation  of  the 
public  fisc.   There  is  no  adequate  justification  for  changing  the 
current,  reasonaibly  efficient  and  effective  system  for  resolution 
of  civil  actions  against  the  United  States  sounding  in  tort. 

I  will  be  happy  to  answer  your  questions. 
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Appendix  4.-Letter  and  ENaosuRE  From  Frederick  E.  Woods, 
Staff  Attorney,  American  Bar  Association,  to  Chairman 
Weham  J.  Hughes,  November  24,  1992 
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Standing  Comminee  on 
Dispute  Resolution 

1800  M  Street.  N.W. 
Suite  290-N 

Washington,  DC  20036 
(202)  331-2258 


Honorable  William  T.  Hughes  ,  -r--. 

Committee  On  The  Judiciary 
Subcommittee  On  Intellectual  Property 

and  Judicial  Administration  ^•..,^'  ;■  ■;  i.\  :;j 

207  Cannon  House  Office  Building  .   ■y 

Washington,  D.C.   20515 

Re:  The  ABA ' s  Response  to  Questions  From  Your  May  20, 
1992  Subcommittee  Hearing  on  Alternative  Dispute 
Resolution 

Dear  Chairman  Hughes: 

Enclosed  are  the  responses  to  questions  your  subcormnittee 
submitted  to  Bob  Raven  at  the  conclusion  of  your  above 
referenced  subcommittee  hearing.  You  may  have  already 
received  these  responses.  However,  I  was  going  back 
through  my  files  for  that  hearing  and  thought  I  should 
send  them  to  ensure  you  had  received  our  responses. 
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Please  contact  me  at  (202)  331-2664  if  you  have  any 
questions . 


Siriceis^iy, 

Frederick  E.  Woods 
Staff  Attorney 


Enclosure; 


ABA'S  Response  to  Questions  5-8  submitted  to 
Robert  Raven 
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1.  YOU  MAKE  THE  POINT  THAT  THE  ENTIRE  JUSTICE 
SYSTEM  IS  OVERBURDENED  AND  THAT  ONE  OF  THE 
CULPRITS  IS  THE  VAST  INCREASE  IN  THE  CRIMINAL 
JUSTICE  AREA. 

IF  THE  SYSTEM  IS  TO  BE  CHANGED,  HOW  MUCH 
MORE  THAN  THE  PRESENT  3%  OF  ALL  GOVERNMENT 
SPENDING  SHOULD  BE  ALLOCATED  TO  SUPPORT  THE 
CRIMINAL  AND  CIVIL  JUSTICE  SYSTEM? 

2.  IS  THIS  INCREASE  IN  FUNDING  REALISTIC  IN  THE 
PRESENT  POLITICAL  CLIMATE? 

3.  HOW  MUCH  OF  THIS  INCREASE  SHOULD  GO  TO  STATE 
VIS-A-VIS  FEDERAL? 

4.  IT  IS  ALSO  OBVIOUS  THAT  THE  CIVIL  CASES  HAVE  LOST 
OUT  DUE  TO  THE  OVERBURDENING  OF  THE  ENTIRE 
SYSTEM. 

HOW  MUCH  WOULD  INCREASED  ADR  PROGRAMS 
HELP? 


65-305  0-93-7 
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5.  YOU  DETAIL  SIGNIFICANT  CONTRIBUTIONS  WHICH  THE 
ABA  HAS  MADE  TO  ADR  OVER  THE  LAST  15  YEARS. 
ONE  IS  PROVIDING  A  NATIONAL  RESOURCE  CENTER. 

HOW  DO  YOU  COORDINATE  YOUR  PROGRAM  WITH 
THE  INFORMATION  AVAILABLE  FROM  THE  NATIONAL 
CENTER  FOR  STATE  COURTS? 

HOW  DO  THE  SERVICES  DIFFER? 


6.  DO  YOU  BELIEVE  IT  WOULD  BE  POSSIBLE  TO 
REAUTHORIZE  THE  DISPUTE  RESOLUTION  ACT  OF  1980 
AND  FUND  IT? 

7.  YOU  ALSO  ADVOCATE  $10  MILLION  FOR  FUNDING  THE 
RECOMMENDATIONS  OF  THE  FEDERAL  ADVISORY 
COMMITTEES  ON  CIVIL  JUSTICE  DELAYS  AND  PAYING 
FOR  IT  OUT  OF  FILING  FEES. 

HOW  MUCH  IS  TAKEN  IN  THROUGH  THE  PRESENT 
FILING  FEES? 

8.  THE  DISPUTE  RESOLUTION  ACT  OF  1980  SETS  UP  ITS 
ADR  PROGRAM  IN  THE  DEPARTMENT  OF  JUSTICE.  OUR 
COMMITTEE  REPORT  ON  THIS  LEGISLATION  SUGGESTED 
THAT  AN  ORGANIZATION  SUCH  AS  THE  STATE  JUSTICE 
INSTITUTE  (WHICH  WASN'T  IN  EXISTENCE  AT  THAT 
TIME)  WOULD  BE  MORE  APPROPIUATE. 

WHAT  ARE  YOUR  FEELINGS  ON  THIS? 


I 
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Q.    You  detail  significant  contributions  which  the  ABA  has 
made  to  ADR  over  the  last  15  years .   One  is  providing  a 
National  Resource  Center. 


How  do  you  coordinate  your  program  with  the  information 
available  from  the  National  Center  for  State  Courts? 

How  do  the  services  differ? 

The  ABA  National  Resource  Center 


A.   The  ABA'S  National  Resource  Center  is  a  respository  of 
books,  journals,  newsletters,  published  and  unpublished 
papers,  and  audio  and  video  tapes  which  are  made  available 
to  all  ABA  members  and  the  general  public .   The  Center  is 
staffed  by  legal  and  undergraduate  interns,  as  well  as  the 
Standing  Committee  on  Dispute  Resolution ' s  seven-member 
staff,  who  respond  mostly  to  telephone  inquiries  about 
specific  ADR  issues.   These  include  general  informational 
requests,  request  for  technical  assistance  by  phone,  media 
calls,  publication  requests,  information  about  dispute 
resolution  programs,  as  well  as  responding  to  more  technical 
questions  on  ADR  progreun  rules  and  procedures ,  ADR 
legislation,  and  ethical  issues. 

Additionally,  the  Resource  Center  has  published  over  30 
titles  on  ADR  (see  copy  of  recent  publication  list  attached) 
and  has  produced  two  video  tapes  about  the  Multi-Door 
Courthouse.   On  average,  the  Center  responds  to  about  10,000 
inquiries  a  year. 

Users  of  the  resource  center  include  groups  other  than  just 
lawyers  and  judges.   Citizens  of  all  backgrounds  form  20 
percent  of  the  users,  a  figure  equal  to  lawyer  use. 
Educators,  professionals  of  other  disciplines,  bar 
associations  and  judges  represented  48  percent  of  users. 
Governmental  agencies,  corporations,  and  business  represent 
the  final  12  percent. 

National  Center  for  State  Courts 


The  National  Center  for  State  Courts  is  a  non-profit 
organization  that  was  established  in  1971  to  provide 
assistance  to  state  courts  in  advancing  and  modernizing  the 
justice  system.   It  serves  as  an  extension  of  the  state 
court  systems  and  works  at  their  direction  and  request.   The 
Center  provides  diagnoses  and  implementation  strategies,  as 
well  as  hands-on  assistance  in  all  aspects  of  the  judicial 
process.   It  develops  new  systems  and  technological 
applications  and  disseminates  general  information  for  state 
courts . 
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The  Center  conducts  a  wide  range  of  resear'ch  projects, 
arranges  and  participates  in  symposia,  and  provides  direct 
technical  assistance  to  courts  on  a  national,  regional,  and 
local  basis.   These  endeavors  may  be  the  responsibility  o£ 
headquarters,  regional  office  staff  or  a  combination  of 
both.   All  may  be  assisted  by  consultants  as  necessary.  The 
Center  also  serves  as  a  National  Informational  Clearinghouse 
on  ADR  and  conducts  general  research  on  ADR.   The  Center  has 
an  ADR  component  to  its  library  and  provides  ADR  information 
to  state  courts,  the  press,  and  the  public.   The  Center  also 
conducts  research  on  the  efficacy  of  ADR  in  alleviating 
State  court  backlog  as  well  as  its  effectiveness  in 
resolving  certain  types  of  disputes.   The  National  Center 
also  co-sponsors  ADR  conferences  with  the  ABA  and  the 
National  Institute  on  Dispute  Resolution  and  maintains  a 
data  base  on  ADR  programs. 

Both  the  National  Center  for  State  Courts  and  the  ABA's 
National  Resource  Center  provide  extensive  ADR  informational 
clearinghouse  services.   The  ABA's  Resource  Center  is  a 
"full  service"  provider  of  such  resources  for  its  members 
and  the  public ,  whereas  the  National  Center  for  State  Courts 
provides  its  ADR  services  primarily  to  State  Courts .   There 
is  collaboration  between  the  two  organizations.   Suffice  it 
to  say  while  ADR  is  only  one  facet  of  the  National  Center 
for  State  Courts'  focus,  it  is  the  sole  focus  of  the  ABA's 
National  Resource  Center. 


Q.    Do  you  believe  it  would  be  possible  to  reauthorize  the 
Dispute  Resolution  Act  of  1980  and  fund  it? 

A.    Yes,  we  do  believe  it  would  be  possible  to  reauthorize 
the  Dispute  Resolution  Act  of  1980;  however,  it  is  probably 
not  desirable  to  have  the  program  administered  in  the 
Department  of  Justice.   As  the  judicial,  legislative  and 
executive  branches  of  government  at  both  the  federal  and 
state  level  look  for  ways  to  make  our  courts  more  efficient, 
ADR  is  emerging  as  a  viable  means  to  relieve  court  backlog 
and  delay. 

Moreover,  the  recent  passage  of  the  Administrative  Dispute 
Resolution  Act  and  the  Negotiated  Rulemaking  Act,  which 
encourage  more  federal  agency  use  of  ADR,  passage  of  major 
laws  with  ADR  provisions  like  the  Civil  Rights  Act'  of  1991 
and  the  Americans  with  Disabilities  Act  as  well  as  the 
pending  passage  of  the  Access  to  Justice  Act  of  1992, 
demonstrate  the  increased  role  for  ADR  at  the  federal  level. 
It  seems  prudent  to  provide  a  coordinated  national  approach 
to  assist  with  implementing  these  efforts. 
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Q.    You  also  advocate  $10  million  for  funding  the 
recommendations  of  the  Federal  Advisory  Committees  on  Civil 
Justice  Delays  and  Paying  for  it  out  of  filing  fees. 

How  much  is  taken  in  through  the  present  filing  fees? 


A.  We  are  unable  to  provide  a  specific  amount  of  money  that 
is  taken  in  through  filing  fees.   However,  the  National 
Center  for  State  Courts  will  be  conducting  a  survey  this 
fall  to  ascertain  this  information.   Two  states  provided  us 
with  the  following  information  regarding  the  revenues  they 
generate  from  filing  fees: 

State  Qf  Orgq<?n 

Revenues  Generated 

$580,000       Projected  Revenue  to  be  Generated 
Biennially 

$   5.00        Filing  Fee  Surcharge  for  State  ADR  Fund 

Distribution  of  Revenues 

$350,000       Farmed  out  to  35  County  Programs 
$230,000       Operating  Expenses  for  State  ADR  Office 

Comment:   The  National  Institute  of  Dispute  Resolution 
provides  a  supplemental  grant.   However,  both 
sources  of  revenues  are  not  sufficient  to  meet  the 
State ' s  ADR  funding  demands . 


$715,000       Projected  Revenue  Generated  from  Filing 

fee 
$   10.00       Surcharge  on  all  Civil  Case  filing 

except  tax  delinquency  and  probate. 

Distribution  of  Revenues 

$500,000       Farmed  out  to  the  Houston  Dispute 

Resolution  Center  (DRC) 
$215,000       Goes  to  a  local  Community  College 

Conflict  Resolution  Program. 
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Comment:  The  Houston  DRC  stated  that  the  revenues 

generated  was  sufficient  to  meet  its 
program  financial  obligations;  however, 
as  more  local  progrsuns  evolve  and  apply 
for  a  portion  of  the  filing  fee 
revenues ,  the  Houston  DRC ' s  funding  will 
decrease.   Moreover,  the  Houston  Bar 
Association,  which  sponsors  the  Houston 
DRC,  prohibits  the  program  from 
solicting  outside  funds. 


Q.    The  Dispute  Resolution  Act  of  1980  sets  up  its  ADR 
program  in  the  Department  of  Justice.   Our  Committee  Report 
on  this  legislation  suggested  that  an  organization  such  as 
the  State  Justice  Institute  (which  wasn't  in  existence  at 
that  time)  would  be  more  appropriate. 

What  are  your  feelings  on  this? 

A.    The  ABA  does  not  believe  it  to  be  a  good  idea  to  have 
the  ADR  program  administered  in  the  Department  of  Justice. 
One  approach  you  might  consider  is  rather  than  creating  a 
new  entity  devoted  to  dispute  resolution,  to  amend  the  SJI 
Act  to  earmark  a  sum  of  money  on  top  of  SJI ' s  regular 
appropriations  which  would  be  spent  on  dispute  resolution 
activities.   SJI  provided  grants  from  1987  to  1991  for 
dispute  resolution  which  totalled  $726,930. 


RAVENFEW 


171 


Appendix  5.— Statement  Submhted  by  Robert  D.  Raven,  Chairman, 
Standing  Committee  on  Dispute  Resolution  of  the  American 
Bar  Association,  "Federal  Courts  as  Police  Courts: 
Federalism  Revisited,"  May  21,  1992 

"FEDERAL  COURTS  AS  POLICE  COURTS: 
FEDERALISM  REVISITED" 


THE  CHANCERY  CLUB 

LOS  ANGELES,  CALIFORNIA 

MAY  21,  1992 


By 

Robert  D.  Raven 


Our  federal  courts  are  facing  a  rapidly  expanding 
caseload  that  threatens  to  overwhelm  them  and,  in  so  doing, 
to  change  their  very  nature.   The  Chief  Justice  of  the 
United  States  recently  informed  Congress  that  the  federal 
courts  are  experiencing  a  "caseload  crisis"  that  raises 
critical  questions  regarding  the  kind  of  federal  court 
system  we  will  bequeath  to  our  children  and  grandchildren. 
To  a  very  large  extent,  this  "caseload  crisis"  is  due  to  the 
federalization  of  criminal  law,  a  process  that  is  contrary 
to  our  federal  system  of  government. 

A  hallmark  of  our  system  of  government  is  the 
division  of  political  power  and  responsibility  between  the 
federal  government  and  the  states.   Commencing  with  the 
founding  of  our  nation,  this  division  of  power  has  generated 
continual  conflict  between  those  who  have  favored  a  strong 
central  government,  at  the  expense  of  the  state  governments, 
and  those  who  have  favored  strong  state  governments,  at  the 
expense  of  the  central  government.   Although  the  composition 
of  the  groups  has  changed  with  time,  the  battle  has  remained 
the  same. 

Today,  that  battle  is  being  waged  in  the  criminal 
law  arena.   For  almost  two  hundred  years,  indeed,  until  just 
a  decade  ago,  the  principles  of  federalism  left  jurisdiction 
over  the  vast  majority  of  criminal  cases  to  the  state 
courts.   The  cornerstone  for  this  practice  is  found  in  the 
Tenth  Amendment  of  the  United  States  Constitution  which 
grants  only  specific,  enumerated  powers  to  the  federal 
government  and  reserves  all  other  powers  "to  the 
States  .  .  .  or  to  the  people."   In  the  words  of  James 
Madison, 

[t]he  powers  delegated  by  the  .  .  . 
Constitution  to  the  federal  government 
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are  few  and  defined.   Those  which  are  to 
remain  in  the  State  governments  are 
numerous  and  indefinite  .  .  .  [and]  will 
extend  to  all  objects  which,  in  the 
ordinary  course  of  affairs,  concern  the 
lives,  liberties,  and  properties  of  the 
people,  and  the  internal  order, 
improvement,  and  prosperity  of  the  State. 

Due  to  this  division  of  political  authority  within 
our  federal  system,  Congress  created  the  federal  courts  in 
1789  as  courts  of  extremely  limited  jurisdiction.   In  fact, 
for  almost  a  century  the  federal  courts  had  no  general 
federal  question  jurisdiction.   Instead,  the  federal  courts 
existed  to  hear  only  those  cases  that  could  not  or  should 
not  be  heard  by  the  state  courts:  cases  involving  disputes 
among  the  states,  disputes  with  the  national  government, 
disputes  between  citizens  of  different  states,  or  disputes 
regarding  specific  and  extremely  limited  areas  of  federal 
law,  such  as  admiralty.   The  first  federal  criminal  code  was 
correspondingly  limited,  establishing  penalties  for  only 
four  categories  of  prohibited  activities.   It  was  left  to 
the  states  to  develop  complete  codes  of  criminal  law.   Thus, 
for  their  first  century  of  existence,  the  federal  courts 
primarily  were  involved  in  civil  diversity  cases  that  shaped 
the  commercial  development  of  our  country. 

When  Congress  conferred  general  federal  question 
jurisdiction  on  the  federal  courts  in  1875,  it  substantially 
expanded  their  jurisdiction.   Commencing  at  the  same  time, 
the  executive  and  legislative  branches  began  dramatically 
expanding  the  substantive  law  governing  the  exercise  of  that 
jurisdiction,  including  the  creation  of  additional  federal 
crimes.   Today,  there  are  more  than  3,000  separate  statutory 
federal  offenses. 

Despite  this  proliferation  of  federal  criminal 
statutes,  until  recently  virtually  all  criminal  cases  were 
tried  in  the  state  courts. 

In  the  last  decade,  however,  the  number  of  criminal 
cases  heard  by  the  federal  courts  has  increased  rapidly.   In 
fact,  this  increase  is  a  major  cause  of  the  "caseload 
crisis"  now  facing  the  federal  courts. 

How  and  why  has  this  happened?   Quite  simply, 
because  being  tough  on  crime  plays  well  at  the  ballot  box, 
federal  politicians  in  both  the  legislative  and  executive 
branches  have  embarked  on  a  well-publicized  war  against 
crime.   To  be  a  front  page  player  in  this  war,  they  have 
substantially  expanded  the  federal  criminal  code. 


173 


effectively  creating  an  entire  body  of  federal  criminal  law 
that  duplicates  state  criminal  codes.   In  addition,  the 
executive  branch  has  led  the  expansion  of  federal 
investigative  and  prosecutorial  resources,  thereby 
substantially  increasing  the  number  of  cases  brought  into 
the  federal  courts.   In  so  doing,  criminal  law  has  been 
effectively  federalized. 

Until  1986,  for  example,  drug-related  crimes  were 
governed  almost  entirely  by  state  law;  consequently,  drug 
cases  generally  were  heard  in  state  courts,   with  the 
enactment  of  the  Anti-Drug  Abuse  Act  in  1936,  however,  all 
drug-related  crimes  became  federal  offenses,  as  well  as 
state  offenses.   Since  19fft},  drug  filings  in  the  federal 
courts  have  increased  by  280  percent. 

Also  in  1986,  the  federal  government  enacted  the 
Mandatory  Minimum  Sentencing  Act,  which  eliminated 
traditional  sentencing  by  judicial  discretion  within 
statutory  limits  and  replaced  it  with  complex,  statutory 
Sentencing  Guidelines  that  establish  strict  minimum 
sentences  for  all  federal  crimes.   The  Act  increased  the 
federal  courts'  caseload  in  several  ways.   First,  mandatory 
minimum  sentences  under  the  Act  generally  are  far  more 
severe  than  state  law  sentences  for  the  same  crime. 
Consequently,  when  federal  and  state  prosecutors  work 
together,  as  they  often  do,  they  frequently  choose  to  bring 
federal  charges,  rather  than  state  charges,  in  order  to  seek 
the  longer  federal  sentence.   In  fact,  under  a  program 
called  "Operation  Triggerlock,"  the  Justice  Department 
reviews  state  law  cases  involving  firearms  and  prosecutes 
many  of  them,  with  the  stated  goal  of  exposing  defendants  to 
the  harsher  sentences  available  under  federal  statutes. 

Sentencing  hearings  that  took  ten  minutes  under  the 
traditional  system  often  take  an  hour  or  more  under  the 
complex  formulas  required  by  the  Mandatory  Minimum 
Sentencing  Act,  thereby  further  increasing  the  federal 
courts'  caseload.   In  addition,  under  the  Act,  both  the 
defendant  and  the  government  have  the  right  to  appeal  the 
sentence,  a  right  both  parties  are  fully  utilizing. 

Moreover,  under  the  Mandatory  Minimum  Sentencing 
Act,  federal  prosecutors  have  far  less  discretion  regarding 
plea  bargains  with  criminal  defendants  than  in  the  past. 
Consequently,  defendants  face  virtually  the  same  mandatory 
sentences  whether  they  plead  guilty  or  go  to  trial,  giving 
them  little  incentive  to  plead  guilty.   Significantly,  just 
a  five  percent  drop  in  guilty  pleas  has  caused  a  33  percent 
increase  in  new  criminal  trials  in  the  federal  courts. 


174 


To  ensure  prosecutions  under  federal  criminal  laws, 
the  government  doubled  the  number  of  Federal  prosecutors 
between  1980  and  1990.   In  the  same  period  of  time,  however, 
the  number  of  Federal  judges  increased  by  only  10  percent. 

Not  only  did  the  government  increase  the  number  of 
federal  crimes  and  enact  severe  mandatory  penalties  f-^r 
those  crimes,  but  in  addition,  the  1984  Speedy  Trial  r^ct 
required  the  federal  courts  to  try  virtually  all  criminal 
cases  within  70  days  or  dismiss  them.   Essentially,  this 
forces  the  federal  courts  to  give  criminal  cases  top 
priority  on  their  dockets  and  civil  cases  lowest  priority. 

The  effect  of  these  laws  on  the  federal  courts  was 
predictable:  the  courts  experienced  a  sharp  rise  in  the 
number  of  criminal  cases,  particularly  drug  cases,  on  their 
dockets.   In  fact,  federal  criminal  filings  have  risen  by 
over  50  percent  since  1980. 

As  a  direct  result,  the  federal  courts  are 
experiencing  a  substantial  delay  in  the  average  time  to 
trial  for  civil  cases.   The  current  national  average  time  to 
trial  for  civil  cases  is  21  months,  up  from  18  months  just 
one  year  ago.   In  many  districts,  the  tine  to  trial  is  much 
longer,  particularly  for  jury  trials. 

Even  when  civil  cases  are  scheduled  for  trial, 
their  trial  dates  are  not  secure:  civil  cases  may  be 
"bumped"  at  any  time,  including  during  trial,  to  allow  the 
federal  courts  to  give  priority  to  criminal  cases  as 
required  by  the  Speedy  Trial  Act. 

Some  federal  courts  are  so  overwhelmed  by  criminal 
cases  that  they  are  virtually  unable  to  try  civil  cases. 
Judith  Keep,  Chief  Judge  of  the  San  Diego  court,  says  that 
her  court  is  "sinking  in  a  mire  of  criminal  cases,"  which 
has  turned  it  largely  into  a  "police  court"  where  the  judges 
are  under  constant  pressure  to  keep  the  cases  moving  as  fast 
as  possible. 

Judge  Keep  is  right:  the  federalization  of  criminal 
law  rapidly  is  turning  the  federal  courts  into  little  more 
than  police  courts.   Moreover,  it  is  forcing  civil  cases  out 
of  the  federal  courts.   As  Chief  Justice  Rehnguist  told 
Congress  in  his  recent  state  of  the  Judiciary  Report,  we  are 
at  a  crossroad:  we  must  decide  whether  we  want  the  federal 
courts  to  spend  the  majority  of  their  time  hearing  general 
criminal  cases  or  whether  we  want  the  federal  courts  to 
occupy  their  traditional  role  as  a  forum  for  civil  disputes 
on  issues  of  national  importance  such  as  cases  affecting 
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comiTierce,  constitutional  questions,  civil  rights  and  civil 
liberties. 

The  Chief  Justice,  the  Judicial  Conference  of  the 
United  States,  and  the  Federal  Courts  Study  Committee  all 
advocate  reducing  the  federal  courts'  criminal  caseload  in 
order  to  return  the  courts  to  their  traditional  role.   In 
fact,  in  his  recent  State  of  the  Judiciary  Report,  the  Chief 
Justice  went  so  far  as  to  ask  Congress  not  to  pass  pending 
legislation  that  would  vastly  expand  federal  criminal 
jurisdiction  and  with  it  the  federal  courts'  criminal 
caseload.   One  bill  opposed  by  the  Chief  Justice  [S.  1241) 
would  have  federalized  any  state  crime  committed  with  a  gun 
that  had  crossed  state  lines.   Since  95  percent  of  all 
firearms  cross  state  lines,  the  legislation  would  have 
federalized  virtually  all  crimes  committed  with  guns.   The 
Judicial  Conference  of  the  United  States  estimated  that  the 
bill  would  increase  federal  murder  cases  alone  from  the 
current  175  cases  per  year  to  more  than  11,000  cases  per 
year.   The  Chief  Justice  also  opposed  another  bill  that 
would  federalize  domestic  violence,  previously  the  exclusive 
domain  of  the  states,  and  could  bring  thousands  of  domestic 
violence  cases  into  the  federal  courts  annually. 

It  is  ironic  that  the  federal  judiciary,  which 
normally  is  neutral  during  the  legislative  process,  today 
must  advocate  a  return  of  criminal  jurisdiction  to  the 
states,  while  the  Republican  administration,  which 
traditionally  is  a  champion  of  states  rights,  in  order  to 
federalize  criminal  law,  has  joined  forces  with  a 
legislature  controlled  by  the  Democrats,  many  of  whom  are 
traditional  champions  of  a  strong  central  government. 

Despite  pleas  for  relief  from  the  judiciary, 
however,  the  federal  government  continues  federalizing 
criminal  law.   For  example,  historically,  juvenile  justice 
has  been  left  to  the  states.   Currently,  under  federal  case 
law  and  United  States  Department  of  Justice  guidelines, 
youths  who  commit  federal  crimes  must  be  tried  in  state 
juvenile  courts.   However,  Attorney  General  William  Barr 
recently  announced  that  he  may  seek  amendments  to  the 
federal  criminal  code  that  would  "give  the  federal 
government  more  flexibility  to  try  juveniles  as  adults."   In 
so  doing,  the  Bush  administration  would  federalize  juvenile 
justice  and  bring  even  more  criminal  cases  into  the  federal 
courts. 

Chief  Justice  Warren  once  said,  "it  is  essential 
that  we  achieve  a  proper  jurisdictional  balance  between  the 
federal  and  state  court  systems,  assigning  to  each  system 
those  cases  most  appropriate  in  light  of  the  basic 
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principles  of  federalism."  The  cases  most  appropriate  for 
the  federal  courts  are  not  general  criminal  cases,  but 
instead  the  cases  they  have  traditionally  heard:  civil  cases 
involving  issues  of  national  importance  and  national 
interest.   To  preserve  the  federal  courts  for  civil  cases, 
it  is  time  to  return  the  vast  majority  of  criminal  cases  to 
the  state  courts  by  returning  jurisdiction  for  criminal  law 
to  the  states.   Doing  so  would  accord  with  the  division  of 
political  authority  set  forth  in  our  Constitution. 
Moreover,  it  would  give  the  states  the  respect  and  deference 
due  them  under  the  principles  of  federalism. 

In  addition,  common  sense  dictates  that  criminal 
law  jurisdiction  should  be  left  to  the  states  where  it  can 
be  tailored  to  the  needs,  sentiments,  customs  and  mores  of 
the  communities  most  affected  by  lawless  conduct.   Such 
tailoring  maximizes  the  number  of  citizens  who  agree  with 
the  law  enforcement  policies  that  govern  their  lives  and 
minimizes  the  reach  and  power  of  the  federal  government. 
Under  this  system,  Nevada  is  free  to  permit  gambling,  while 
Utah  is  free  to  prohibit  it. 

Finally,  funding  two  separate,  but  duplicative 
systems  of  criminal  law  increases  the  problem  of  adequately 
funding  either  one  of  them.   It  would  make  more  sense  to  . 
give  adequate  funding  to  the  states  and  let  them  enforce 
their  criminal  laws. 

Although  waging  war  on  crime  is  an  admirable  goal, 
in  our  system  of  government,  where  the  federal  courts  are 
few  in  number  and,  therefore,  a  precious  and  exhaustible 
resource,  the  simple  truth  is  that  the  federal  courts  are 
not  the  proper  place  to  conduct  such  a  war. 
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Appendix  6.— Report  to  the  Membership  of  the  Conference  of 
State  Court  Administrators,  Committee  on  Alternative  Dis- 
pute Resolution,  December  1,  1990 


Executive  Summary 

Over  the  past  four  years,  the  COSCA  Committee  on  Alternative 
Dispute  Resolution  has  investigated  the  extent  to  which  courts  have 
instituted  ADR  processes,  endorsed  empirical  evaluation  of  the 
effects  of  ADR  processes,  guided  the  research  initiatives  of  the 
National  Center  for  State  Courts,  tracked  the  latest  developments 
and  studies  regarding  ADR,  and  encouraged  the  American  Bar 
Association  committee  on  Standards  Relating  to  Court  Organization 
to  incorporate  the  COSCA  perspective  on  court  use  of  ADR  into  the 
ABA  standards  on  ADR.  In  the  accomplishment  of  these  tasks,  the 
committee  discussed  the  information  it  gathered  and  weighed  its 
significance  to  the  administration  of  justice.  These  deliberations 
have  led  the  COSCA  committee  to  recommend  that  courts  explore  the 
use  of  alternatives  to  traditional  court  processes  and  to  endorse 
the  ADR  standards  embodied  in  the  ABA  Standards  Relating  to  Court 
Organization.  This  report  complements  the  ABA  ADR  standards,  and  is 
meant  to  be  an  educational  resource  for  COSCA  meoiiers  and  others 
contemplating  development  of  court-annexed  or  court-referred  ADR 
programs. 

This  report  reflects  the  committee's  review  of  the  development 
of  ADR  and  its  impact  on  the  state  courts.  It  urges  courts  to 
experiment  with  alternatives  to  formal  litigation,  while 
emphasizing  the  need  for  on-going  evaluation  of  all  ADR  programs 
that  are  connected  in  some  way  to  the  court.  The  first  section  of 
the  report  states  the  committee's  position  on  the  court's 
responsibilities  in  regard  to  instituting  .\DR  programs.  The  second 
section  is  a  discussion  of  some  of  the  issues  that  the  ADR  movement 
raises  for  the  administration  of  justice.  The  third  section 
reproduces  the  ADR  standards  embodied  in  the  ABA  Standards  Relating 
to  Court  Organization,  which  were  formally  adopted  by  the  ABA  House 
of  Delegates  in  February,  1990.  The  fourth  section  is  a 
bibliography  of  further  sources  of  information  on  ADR. 

The  COSCA  committee  gratefully  acknowledges  the  contributions 
of  Susan  Xeilitz,  Senior  Staff  Attorney,  National  Center  for  State 
Courts,  in  the  preparation  of  the  committee  report. 
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Instituting  an  ADR  Program:  The  Court's  Responsibilities 

The  following  statement  summarizes  the  conclusions  of  the 
COSCA  Committee  on  Alternative  Dispute  Resolution  (ADR)  concerning 
court  use  of  alternative  dispute  resolution  procedures: 

Courts  should  explore  the  use  of  •Iternatives  to  tradltloaal 
court  processes  that  are  organized  to  p«rBlt  appropriate  court 
supervision  and  evaluation,  and  designed  and  managed  to  promote 
faster,  less  expensive,  and  better  ways  to  resolve  society's 
disputes. 

This  statement  is  qualified,  however,  by  the  following  three 
considerations: 

1.  Courts  retain  responsibility  for  fair  and  equitable 
dispute  resolution. 

Judges  and  court  administrators  are  responsible  for  the  fair 
and  equitable  administration  of  justice  to  those  who  bring  their 
disputes  to  the  court  for  resolution.  If  the  court  refers  part  of 
its  caseload  to  alternative  processes,  the  responsibility  for  the 
fair  administration  of  justice  in  those  cases  remains  with  the 
court.  Because  some  alternative  dispute  resolution  processes  may 
lack  the  procedural  and  evidentiary  formality  of  the  traditional 
court  process,  the  court  must  establish  methods  to  insure  that 
procedures  employed  by  the  alternative  process  protect  the  rights 
of  all  disputants,  preserve  the  accountability  of  the  judicial 
process  and  do  not  dilute  the  court's  authority. 

2.  Questions  remain  open  about  both  the  effects  of 
alternative  processes  on  the  pace,  cost  and  quality  of 
dispute  resolution  and  the  appropriate  ways  to  organize 
and  manage  ADR  programs. 

When  applied  appropriately,  alternative  dispute  resolution 
processes  maiy  have  beneficial  effects  for  litigants  and  the 
judicial  system,  but  these  benefits  are  by  r.o  means  guaranteed. 
Research  findings  to  date  indicate  that  for  certain  types  of  cases 
and  in  certain  jurisdictions  alternative  processes  such  as 
mediation  and  arbitration  can  provide  speedy  disposition,  greater 
levels  of  compliance  with  agreements,  and  participant  satisfaction. 
No  single  alternative  dispute  resolution  process  or  program  model 
is,  however,  suitable  for  all  cases  and  for  all  jurisdictions.  A 
process  or  program  that  works  well  in  one  court,  jurisdiction  or 
state  does  not  necessarily  produce  the  same  effects  in  another 
court,    jurisdiction  or  state. 

Before  deciding  to  implement  an  alternative  dispute  resolution 
program,  judges  and  court  administrators  should  carefully  evaluate 
the    particular   problems    and    needs    of    their    court.       Some   of    the 
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factors  judges  and  court  administrators  should  assess  are  1)  the 
social,  economic  and  political  characteristics  of  the  court's 
jurisdiction;  2)  the  resources  available  to  the  court,  including 
funds,  the  potential  pool  of  mediators  and  arbitrators,  and  the 
existing  dispute  resolution  programs  in  the  community;  and  3)  the 
attitudes  and  likely  response  of  the  bench  and  bar  to  the 
introduction  of  an  alternative  dispute  resolution  program  or 
programs. 

The  assessment  of  the  court's  needs  should  lead  to  the 
development  of  gcals  for  the  proposed  program,  and  judicial 
planners  should  tailor  the  program  to  meet  those  goals.  For 
example,  if  the  primary  program  goal  is  to  speed  the  time  of  case 
disposition,  the  program  should  set  early  time  limits  for 
completion  of  discovery  and  the  hearing  on  the  merits  of  the  case 
and  provide  sufficient  resources  and  incentives  for  effective  case 
management;  if  the  court's  goal  is  to  clear  inactive  cases,  it  nay 
institute  settlement  weeks;  and  if  the  goal  is  early  disposition  of 
a  high  number  of  new  civil  cases,  the  program  should  1)  be 
mandatory;  2)  have  progreun  eligibility  criteria  that  capture  a 
significant  number  of  cases;  3)  be  organized  for  early  referral  and 
4)  include  substantial  resources  for  close  monitoring  of  the  cases 
that  are  sent  out  for  arbitration  or  mediation. 

No  alternative  process  should  sacrifice  quality  for  cost  or 
speed.  The  quality  of  the  process  should  be  assessed  on  at  least 
four  criteria:  1)  consistent  access  to  procedures  that  neither 
bestow  unfair  advantages  upon  parties  with  superior  resources  nor 
prevent  full  presentation  of  argujoents;  2)  fairness  of  outcomes 
that  treat  similarly  situated  litigants  similarly;  3)  compliance 
with  the  terms  of  judgments  made  and  agreements  reached  and  4)  the 
satisfaction  of  the  parties  with  the  process. 

An  essential  component  of  all  dispute  resolution  programs 
should  be  an  evaluation  system  based  on  program  goals.  Judicial 
planners  should  not  become  wedded  to  particular  programs, 
structures  or  procedures,  but  rather  should  be  willing  to  modify  or 
to  eliminate  alternative  programs  if  evaluation  reveals  the 
programs  or  procedures  are  not  serving  their  defined  purposes. 

3.  Tbe  more  closely  conaeeted  to  the  court  an  alteraativc 
dispute  resolution  prograa  is,  the  higher  the  degree  o£ 
control  the  court  should  exercise. 

Alternative  dispute  resolution  programs  vary  in  their 
relationship  to  the  court.  Court-annexed  programs  are  administered 
and  funded  by  the  court;  court  referred  programs  operate  outside 
the  direct  control  of  the  court  but  are  institutionally  linked  by 
referrals  or  funding,  and  private  programs  are  totally  autonomous 
and  have  no  formal  relationship  of  the  court.  The  closer  the 
relationship  of  the  court  to  the  program,  the  more  control  the 
court  must  exercise  over  the  program. 
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If  judges  and  court  administrators  institute  a  court-annexed 
progran,  they  have  responsibility  for  establishing  program  goals, 
structure,  procedures,  and  the  qualifications  of  those  who  serve  as 
mediators,  arbitrators  and  other  types  of  neutrals.  The  court 
should  regularly  and  rigorously  monitor  and  evaluate  the  program's 
performance.  Judges  and  court  administrators  should  be  prepared  to 
modify  any  and  all  aspects  of  a  program  that  fail  to  meet  the 
court's  goals. 

If  judges  and  court  administrators  adopt  a  policy  of  referring 
a  portion  of  the  court's  caseload  to  a  dispute  resolution  program 
outside  the  court,  they  should  establish  mechanisms  to  review 
periodically  the  quality  of  the  services  provided  by  the  program. 
The  relationship  of  the  court  to  the  program  should  be  maintained 
by  an  appointed  liaison  to  ensure  that  communications  with  the 
program  administrators  are  regular,  clear  and  effective. 

The  court  has  no  direct  responsibility  to  monitor  or  to 
evaluate  private  programs,  but  judges  and  court  administrators 
should  be  knowledgeable  about  private  programs  in  the  community  as 
well  as  the  community  needs  that  these  programs  address.  The  court 
should  maintain  some  communication  with  private  programs  so  that  in 
appropriate  circumstances  parties  can  be  made  aware  of  the  services 
of  private  programs  and  the  benefits  they  may  offer. 


ADR  Raises  Issues 

Alternative  Dispute  Resolution  has  been  called  "the  most 
creative  social  experiment  of  our  time".^  It  is  a  label  applied 
to  an  increasingly  broad  range  of  alternatives  to  traditional 
litigation,  including  mediation,  arbitration,  negotiation,  private 
judging,  minitrials,  advisory  settlement  conferences,  and  summary 
jury  trials.  AOR  can  be  "complementary"  when  it  is  arrayed  with 
the  traditional  processes  in  the  public  courthouse. 

The  movement  to  establish  alternative  methods  for  dispute 
resolution  in  both  public  and  private  institutions  arises  from  a 
dissatisfaction  with  both  the  adversarial  system  of  litigation  and 
the  unreasonably  high  cost  and  lengthy  delays  experienced  in  many 
court  systems.  The  advocates  of  ADR  seek  more  open  access  to 
formal  dispute  resolution  services,  a  less  costly  process  in  terms 
of  time  and  money,  empowerment  of  people  to  resolve  their  o%m 


'     Derek  Bok,  "A  Flawed  System,"  Harvard  Magazine.  May-June, 
1983. 
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disputes,  and  social  peace  without  the  psychic  costs,  inequalities 
and  divislveness  of  the  adversarial  process. 

Whether  the  movement  actually  offers  these  benefits  to  our 
society  without  significant  risks  and  unintended  consecjuences  is 
and  ought  to  be  a  subject  for  empirical  investigation  as  well  as 
thoughtful  philosophical  reflection.  The  outcomes  of  carefully 
controlled  experiments  with  alternative  and  complementary  methods 
for  dispute  resolution  should  be  measured  against  clear  statements 
of  goals  and  objectives  and  should  be  compared  with  the  outcomes 
of,  and  reactions  co,  traditional  processes.  On  a  larger  level, 
consideration  of  ADR  offers  an  opportunity  to  articulate  and 
clarify  the  values  that  underlie  our  current  system  for  dispute 
resolution  and  to  analyze  how  judicial  systems  can  improve  on  their 
efforts  to  reach  valued  outcomes.  The  challenge  is  to  find  a 
balance  between  traditional  court  dispute  resolution  and  the 
alternatives  being  suggested. 

Issues  for  Courts 

The  Anglo-American  legal  system  has  developed  slowly  and 
incrementally.  Today's  American  judicial  institutions  have  evolved 
to  provide  public  forums  for  disputants  to  resolve  conflicts 
peacefully.  Public  resolution  of  those  conflicts  allows  for 
articulation  of  clear  norms  that,  once  announced  and  refined  as 
necessary  in  the  appellate  process,  allow  individuals  to  order 
their  affairs  to  avoid  similar  conflicts  in  the  future.  The  genius 
of  the  legal  system  design  is  that  it  values  individual  choice 
while  meeting  society's  need  for  norms  and  guidelines  to  define 
acceptable  social  behavior.  Individuals  may  invoke  the 
jurisdiction  of  the  courts,  thus  subjecting  their  disputes  to 
public  scrutiny  and  resolution,  or  they  may  settle  their 
differences  without  filing  a  law  suit.  While  the  majority  of 
lawsuits  are  resolved  without  a  trial,  once  a  case  has  been 
adjudicated,  a  public  interest  develops  in  it  because  the  law  of 
the  case  offers  prospective  normative  guidance  to  society  at  large. 

Although  the  development  of  private  dispute  resolution 
promises  benefits  to  society,  it,  creates  value  conflicts  for  the 
administration  of  justice.  For  example,  if  judges  and  court 
managers  encourage  the  resolution  of  disputes  outside  the  public 
system,  a  potential  consequence  is  a  judicial  system  that 
adjudicates  only  criminal  cases  and  pro  se  civil  cases  in  which  the 
parties  cannot  afford  the  private  alternatives.  Some  see  that 
possibility,  however  remote  as  it  may  be,  as  a  threat  to  the  status 
of  the  third  branch  of  government  and  a  weakening  of  its  law-making 
function.  On  the  other  hand,  our  government  system  values 
individual  choice,  and  judicial  dispute  resolution  has  always 
relied  on  the  individual  bringing  forward  the  case  for  resolution. 
By  thwarting  efforts  to  provide  alternatives  to  the  public  system, 
courts  may  infringe  a  value  they  otherwise  seek  to  promote. 


182 


Paradoxically,  the  possibility  that  private  dispute  resolution 
might  restrict  access  and  opportunity  for  traditional  litigation 
within  the  cominon  law  might  threaten  the  balance  of  power  among 
disputants  that  courts  have  sought,  albeit  sometimes 
unsuccessfully,  to  achieve. 

The  current  level  of  litigation  across  the  United  States 
represents  a  great  challenge  to  the  traditisnal  juridical  system 
for  resolution  of  conflicts.  How  will  courts  accommodate  growing 
caseloads  while  preserving  reasonable  access  to  a  public  forum  for 
litigants  pursuing  resolution  of  conflicts?  Will  ADR  processes 
help  courts  meet  the  needs  of  disputants  seeking  prompt,  low  cost 
or  less  adversarial  resolution?  How  will  courts  continue  to  carry 
out  their  normative  function  while  already  limited  resources  are 
divided  even  further  to  fund  diverse  dispute  resolution  processes 
both  within  and  outside  the  public  system?  will  the  body  of  law  as 
developed  and  refined  in  the  publicly  funded  appellate  process  be 
changed  significantly  by  the  recourse  of  some  disputants  to  private 
forums  without  appellate  review? 

Finding  Faster  and  Less  Costly 
Dispute  Resolution  Processes 

One  potential  advantage  of  ADR  programs  may  be  that  they  are 
faster  and  less  costly  than  traditional  court  processes. 
Evaluations  of  some  programs,  such  as  North  Carolina's  Court- 
Ordered  Arbitration^,  Pittsburgh's  Court  Arbitration',  and  the 
District  of  Columbia  Superior  Court's  mandatory  arbitration  report 
success  in  terms  of  reduced  time  to  disposition,  at  about  the  same 
cost,  with  increased  user  satisfaction.  On  the  other  hand,  a  study 
of  New  Jersey's  Automobile  Arbitration  Program  concluded  that  the 
program  did  not  reduce  the  trial  rate,  slowed  the  pace  of  case 
disposition,  and  was  no  less  costly  than  the  traditional  litigation 
process.* 


'  Stevens  H.  Clarke,  Laura  F.  Donnelly,  Sara  A.  Grove 
(1989)  North  Carolina's  Experiment  with  Court -Ordered  Arbitration. 
Institute  of  Government.   Chapel  Hill. 

'  Jane  W.  Adler,  Deborah  R.  Hensler,  Charles  E.  Nelson 
(1983)  Simple  Justice;  How  Litigants  Fare  in  the  Pittsburgh  Court 
Arbitration  Program.   Rand.   Santa  Monica. 


*'  Robert  J.  MacCoun,  E.  Allan  Lind,  Deborah  R.  Hensler, 
David  L.  Bryant,  and  Patricia  A.  Ebener  (1989)  Alternative 
Adjudication;   An   Evaluation qI ih£ New   Jersey   Automobile 
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Sooe  types  of  cases  will  benefit  from  alternative  treatoent  In 
terns  of  time  and  cost  savings  and  user  satisfaction,  but  others 
will  not.  For  example,  mandatory  use  of  arbitration  or  mediation 
for  some  cases  will  lengthen  the  resolution  time  and  raise  the  cost 
to  the  parties  if  they  contest  the  arbitrator's  award  or  fail  to 
reach  agreement  in  mediation.  While  it  may  not  be  possible  for  the 
system  to  predict  which  alternative  is  most  appropriate  for  an 
individual  case,  courts  can  make  informed  decisions  regarding  the 
design  and  implementation  of  alternative  programs  by  gathering  data 
on  case  characteristics  in  the  course  of  conducting  controlled 
experiments  on  alternative  dispute  resolution  processes.  The 
results  of  these  reviews  must  be  subjected,  however,  to  close 
quantitative  and  qualitative  analysis. 

There  are  a  growing  number  of  models  for  establishing  court- 
annexed  and  court-referred  programs,  but  no  consensus  has  developed 
in  favor  of  any  particular  model.  What  may  work  well  in  one 
jurisdiction  may  not  work  well  in  another  because  of  varying  levels 
of  funding,  program  capacities,  commitment  of  the  judges  and 
cooperation  of  the  local  bar.  The  burgeoning  growth  and  interest 
in  AOR  programs  offers,  however,  an  opportunity  for  determining 
which  are  the  best  approaches  for  courts.  Each  new  program  should 
be  implemented  and  evaluated  as  an  experiment  that  will  provide  an 
empirical  measurement  of  whether  the  program  achieves  its  goals  or 
whether  it  has  unintended  consequences. 

Developint  Better  Means  to  Accommodate 
the  Needs  of  Litigants 

The  adversarial  system  has  been  criticized  as  being 
ineffective  because  it  intensifies  conflict  and  because  the 
adversaries  may  be  ill-matched.  The  effects  are  especially  evident 
in  divorce  litigation.  Families  already  under  stress  become  more 
antagonistic  because  of  the  nature  of  the  process  and  because  the 
relative  strength  of  the  adversaries  may  appear  more  pronounced  in 
an  acrimonious  personal  dispute.  Although  the  adversarial  system 
has  its  drawbacks,  it  allows  a  tested  means  for  expression  of  each 
party's  position.  The  adversarial  process,  for  whatever  reasons, 
usually  leads  to  settlement  of  the  dispute  before  trial.  All 
courts  today  encourage  settlement,  which  recent  research  indicates 
parties  resent  because  they  do  not  understand  the  process  and  are 
generally  excluded  from  it.'  The  litigants  studied  cared  strongly 


Arbitration  Program.   Rand.  Santa  Monica. 

*  Lind,  E.  Allan,  Robert  J.  MacCoun,  Patricia  A.  Ebener, 
William  L.F.  Felstiner,  Judith  Resnick,  and  Tom  R.  Tyler  (1989)  The 
Perception  of  Justice;  Tort  Litigant's  View  of  Trials.  Court- 
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about  whether  their  cases  received  dignified,  careful  and  unbiased 
hearings,  regardless  of  the  outcone  or  the  type  of  dispute 
resolution  process.  As  might  be  expected,  when  the  process  leaves 
the  litigants  in  the  hallway  while  the  lawyers  conduct  private 
negotiations  with  the  case  resolver,  litigants'  satisfaction  is 
lower  than  when  they  participate  throughout  the  process.  The 
lesson  from  these  findings  is  that  to  improve  disputant 
satisfaction,  those  involved  in  the  process  should  pay  closer 
attention  to  the  disputant's  need  for  information  and  involvement, 
whether  the  fonim  is  the  traditional  court  setting  or  an 
alternative  resolution  process. 

To  meet  the  challenge  of  increasing  litigation,  courts  will 
need  to  add  substantially  to  their  current  resources,  i.e.,  judges, 
staff  and  facilities.  Because  society  may  be  unwilling  to  make  the 
necessarily  large  investment  of  public  funds,  it  appears  that 
courts  will  have  to  look  to  alternative  means  to  meet  the  demands 
placed  on  them.  Relying  cautiously  and  experimentally  on  court- 
annexed  civil  dispute  resolution  mechanisms,  courts  could  meet  the 
new  demands  while  building  support  for  the  mission  of  the  third 
branch.  ADR  alternatives  are  not,  however,  without  their  own 
expense.  Difficult  choices  will  have  to  be  made  regarding  public 
resources  such  as  whether  to  add  a  law  clerk  for  the  busy  judge  or 
to  add  a- divorce  mediator.  Courts  may  be  forced  to  divert  some  of 
their  traditional  workload  to  other  public  forums,  or  they  may  see 
some  kinds  of  cases  channelled  to  private  agencies  that  might  be 
more  efficient  in  processing  certain  kinds  of  disputes.  Access  to 
the  courts  for  review  of  these  extra  judicial  resolutions  must  be 
preserved,  however,  if  the  courts  are  to  guarantee  justice 
regardless  of  the  initial  forum  for  resolution. 

Exploring  Alternatives 

Answers  to  the  issues  raised  in  this  report  are  becoming 
clearer  as  judicial  systems  experiment  with  new  alternatives  and 
the  variety  and  number  of  alternatives  grows.  Because  these  are 
issues  of  fundamental  importance  to  our  system  of  governance  and  to 
the  well  being  of  society,  they  should  be  addressed  by  state  and 
federal  court  leadership.  The  presence  of  these  issues,  however, 
should  not  inhibit  court  efforts  to  experiment  with  alternative 
approaches  to  dispute  resolution.  The  judiciary  should  seek  the 
assistance  of  legislators,  private  industry,  academics  and 
researchers  from  the  social  sciences,  law  and  philosophy,  and 
advocates  of  alternative  methods  for  resolving  disputes. 


Annexed  Arbitration,  and  Judicial  Settlement  Conferences.  Santa 
Monica:  Institute  for  Civil  Justice,  the  Rand  Corporation. 
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To  learn  how  better  to  assist  disputants  while  safeguarding 
their  rights  and  carrying  out  the  nission  of  courts,  courts  should 
explore  court-annexed  and  court-referred  dispute  resolution  methods 
that  are  cooplementary  to  litigation.  With  the  assurance  that  the 
adversarial  system's  procedural  and  substantive  due  process  remain 
available  to  all  who  would  choose  it,  courts  should  experiment  with 
dispute  resolution  alternatives  which  will  improve  and  expand  court 
services  to  the  public. 
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ABA  Standards  Relating  to  Court  Organization  on  Alternative  Dispute 
Resolution 

The  COSCA  ADR  Comnittee  endorses  the  following  ADR  standards, 
which  are  part  of  the  Aaerican  Bar  Association  Standards  Relating 
to  Court  Organization,  adopted  by  the  ABA  House  of  Delegates  in 
February,    1990. 


Section  1.12.5  Alternative  Dispute  Resolution.  There  are  systems 
that  are  complemenury  to  the  usual  adversary  process,  such  as 
conciliation,  mediation,  and  arbitration,  which  are  used  to  solve 
disputes.  Judicial  system  involvement  in  these  programs,  com- 
monly known  as  alternative  dispute  resolution  (ADR)  programs,  is 
through  those  which  are  court  annexed  and  those  not  coun  an- 
nexed to  which  the  coun  may  make  referral.  If  judges  and  court 
administraton  institute  a  court-annexed  program,  they  have  re- 
sponsibility for  establishing  program  goals,  structure,  procedures, 
and  the  qualifications  of  those  who  serve  as  mediators,  arbitrators, 
and  other  ADR  professionals.  The  coun  should  regularly  and  rig- 
orously monitor  and  evaluate  program  performance  and  modify 
any  and  all  aspecu  of  a  program  that  fails  to  meet  the  coun's  goals. 
(a)  Coun-annexed  programs.  Coun-annexed  ADR  programs  are 
those  operated  under  the  authority  of  the  judicial  system  and 
which  provide  complementary  methods,  such  as  mediation  or  ar- 
bitration, to  the  usual  adversarial  process  of  dispute  resolution. 
These  programs  may  be  mandatory  or  voluntary,  and  there  should 
be  incentives  for  use.  A  dissatisfied  party  should  have  recourse  to 
the  coun. 

(i)  Standards  and  process.  Coun-annexed  ADR  programs 
should  have  uniform  structure  and  be  governed  by  uniform 
rules,  standards,  and  procedures,  including  confidentiality,  in- 
take, referral,  and  determination  processes  promulgated  by  the 
supreme  coun.  Statutory  procedure,  if  so  provided,  and  the 
structure,  rules,  standards,  and  procedures  should  be  sufficiently 
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flexible  to  permit  creative  approaches  to  dispute  resolutioo  not 
inconsistent  with  the  requirements  of  uniformity.  Rules,  sund- 
ards,  and  procedures  should  be  designed  to  provide  the  same 
quality  of  dispute  resolution  expected  from  traditional  coun 
procedures. 

(ti)  Administration.  Punuant  to  the  rules  and  sundards 
promulgated  by  the  supreme  coun,  the  administrative  office  of 
the  courts  should  have  the  responsibOiry  for  management  and 
coordination  of  court-annexed  ADR  programs.  Management 
and  coordination  at  the  trial  coun  level  should  be  carried  out  by 
the  trial  coun  administrator  punuant  to  the  rules  and  sundards, 
the  administrative  requirements  established  by  the  administra- 
tive office  of  the  couru,  and  the  direction  of  the  chief  judge. 

(iii)  ADR  professionals.  Education  and  experience  require- 
ments for  ADR  professionals  should  be  established  by  statute  or 
supreme  coun  rule.  In  addition  to  initial  education  and  experi* 
ence  qualifications,  AOR  professionals  should  be  required  to 
panicipate  in  continuing  education  and  training  through  special 
programs,  conferences,  and  other  applicable  learning  experi- 
ences.  ADR  professionals  may  be  engaged  under  contraa  as 
their  services  are  requested  or  needed. 

(iv)  Referrals  to  ADR  programs.  Whether  the  ADR  programs 
are  mandatory  or  voluntary,  the  types  of  cases  to  be  referred 
should  be  specified  dearly  and  uniformly  throughout  the  judi- 
cial system  by  statute  or  supreme  coun  rule.  The  panics  should 
have  the  opportunity  to  selea  the  ADR  professional  or  profes- 
sionab  to  preside  over  the  matter  within  esublished  coun  proce- 
dures. If  they  cannot  agree,  the  selecrion  should  be  made  by  the 
judge. 

(v)  Fees.  Nominal  fees  for  ADR  services  may  be  imposed  by 
suiute  or  supreme  coun  rule.  Fees  should  be  reasonable,  so  as 
not  to  preclude  either  party  from  using  the  ADR  program,  and 
fees  should  be  waived  for  indigent  parties, 
(b)  Coun-referrcd  ADR  Programs.  A  coun-referred  ADR  pro- 
gram is  one  not  under  the  direct  supervision  of  the  judicial  system. 
CcniHcation  of  the  dispute  resolution  center  or  program,  the  types 
of  cases  which  may  be  referred,  and  the  guidelines  and  criteria  for 
inuke  and  referral  should  be  provided  for  by  statute  and  supreme 
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coun  rule.  Confidentiality,  coun  recourse,  and  fee  structure 
should  also  be  provided  by  statute  and  supreme  coun  rule  and 
should  be  similar  to  those  required  in  court*annexed  programs. 

Commentary 

What  are  now  known  as  alternative  dispute  resolution  programs  or 
mechanisms  have  been  used  for  many  years  in  almost  all  jurisdic- 
tions,  although  many  of  them  have  functioned  independently  of 
the  judicial  system.  Conciliation,  mediation,  and  arbitration  have 
been  used  to  resolve  labor  disputes  for  more  than  sevenry-five  years 
in  some  states.  A  number  of  states  have  also  had  informal  resolu- 
tion of  consumer  disputes  with  automobile  manufacturers  for 
some  time.  Panels  to  resolve  or  mediate  medical  malpraaice  claims 
prior  CO  filing  a  court  case  are  also  found  in  a  growing  number  of 
jurisdictions.  The  use  of  ADR  outside  of  the  coun  sening  is  more 
extensive,  but  the  above  examples  should  suffice. 

Although  there  were  a  few  coun-annexed  ADR  programs  in  the 
1950s  and  1960s,  ADR  gained  considerable  judicial  system  sup- 
pon  in  the  1970s  and  1980s  for  several  reasons.  Federal  funds  were 
made  available  for  community  dispute  resolution  programs 
through  the  Law  Enforcement  Assistance  Administration  in  the 
1970s  and  early  1980s.  Growth  in  coun  backlogs  and  delay  in  case 
dispositions  made  alternatives  to  the  traditional  adversary  process 
much  more  attractive. 

National  organizations,  such  as  the  American  Bar  Association 
and  the  National  Center  for  Sute  Courts,  have  studied  ADR  exten- 
sively. Several  organizations  were  formed  and  conferences  held  to 
study,  examine,  and  suppon  the  use  of  ADR  mechanisms,  either 
coun  annexed  or  coun  referred.  An  increasing  number  of  sutes 
have  adopted  or  are  considering  sututes  for  coun-related  ADR 
programs.  Even  so,  many  of  these  programs  are  still  ui  experimen- 
tal stages,  and  their  utility  has  not  yet  been  determined.  Additional 
research  efforts  zn  underway,  and  should  be  encouraged,  to  mea- 
sure the  effects  of  alternative  dispute  resolution  on  the  pace,  cost, 
and  quality  of  litigation  and  the  appropriate  ways  to  organize  and 
manage  ADR  programs. 

Many  advocates  of  ADR  express  the  view  that  the  purpose  for 
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developing  these  programs  is  first  and  foremost  to  ensure  quality 
justice  and  to  provide  a  variety  of  forums  so  that  the  most  appro- 
priate one  may  be  seleaed  for  a  panicular  case.  For  example,  the 
New  Jersey  cask  force  on  dispute  resolution  set  fonh  several  goals 
for  dispute  resolution  programs  and  mechanisms: 

•  To  be  as  accessible  as  possible  to  all  disputants  and  not  favor 
one  group  or  segment; 

•  To  protea  the  legal  rights  of  all  disputants; 

•  To  provide  a  fair  and  competent  mechanism  for  resolving  dis- 
puces; 

•  To  encourage  the  confidence  and  respea  of  disputants  and  the 
general  public  in  the  fairness,  integrity,  and  justness  of  the 
methods  by  which  disputes  are  resolved; 

•  To  be  an  effeaive  forum  for  the  enforcement  of  law,  including 
formulating  outcomes  in  terms  that  are  conducive  to  subse- 
quent enforcement  when  necessary;  and 

•  In  achieving  these  goals,  to  be  as  efficient  as  possible  in  terms 
of  the  cost  and  time  required  of  both  the  system  and  the  dis- 
puuncs.' 

The  liceracure  indicates  that  several  ingredients  are  required  to 
assure  these  and  comparable  goals,  and  these  ingredients  are  set 
forth  in  Standard  1.12.5. 

Coun-annexed  and  court-referred  ADR  programs  should  be 
based  on  stacuces  and  supreme  court  rules.  These  programs  should 
have  uniform  struaure  and  be  governed  by  uniform  rules,  stand- 
ards, and  procedures.  Within  uniformity  requirements  there  should 
be  sufHcienc  flexibility  to  provide  program  variety,  so  that  the  wid- 
est range  of  alcemacives  can  be  provided  consistent  with  proteaing 
che  rights  of  che  panies  involved  and  assuring  chem  equal  treat- 
ment. 

Administranon  and  coordination  of  court-annexed  ADR  pro- 
grams should  be  carried  out  by  the  adminiscranve  office  of  the 
courts  pursuant  to  statutes  and  supreme  coun  rules.  Under  central 


'Supiane  Coun  of  New  Jeney,  I9it  Judicial  Conftrenct  Task  force  on  Dupuu 
RasolutioH,  Discussion  Paper  Volumt  J  (1911). 
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direaion  and  coordination,  chief  trial  judges  and  trial  coun  ad- 
ministrators should  be  responsible  for  program  management  at  the 
trial  coun  level. 

To  assure  high-quality  service  by  ADR  professionals,  adequate 
education  and  experience  standards  should  be  set  for  their  employ- 
ment, either  direaly  or  under  contraa.  Further,  continuing  educa- 
tional requirements  should  be  established  and  performance 
evaluated  periodically  in  the  same  way  as  for  judicial  officers. 

Parties  in  a  matter  referred  to  an  ADR  program  should  have  the 
opportunity  to  selea,  within  established  coun  procedures,  the 
ADR  professional  or  professionals  who  will  preside.  Any  party  dis- 
satisfied with  the  result  of  an  ADR  proceeding  should  have  re- 
course to  the  coun. 
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A  Review  of  the  Institute  for  Civil  Justice  Publications,"  12  The 
Justice  System  Journal  260-268  (1987).  Reviews  four  ICJ publications:  (I) 
Judicial  Arbitration  in  California:  The  First  Year  (Hensler,  et  ai,  1981);  (2)  Simple  Justice: 
How  Litigants  Fare  in  the  Pittsburgh  Court  Arbitration  Program  (Adler,  et  aL,  1983);  (3) 
Introducing  Coun-Annexed  Arbitration:  A  Policymaker's  Guide  (Rolph,  1984);  and  (4)  Court- 
Annexed  Arbitration:   The  National  Picture  (Ebener  and  Betancoun,  1985). 

An  Experiment  in  Court-Ordered  Mandatory  Arbitration;  Final  Report. 
National  Institute  for  Dispute  Resolution.  See  also,  Supplemental 
Report  on  the  Phase  I  Mandatory  Arbitration  Experiment  at  the 
Superior  Court  of  the  District  of  Columbia;  Control  Group  and  Trial 
DeNovo  Reouests.    National    Institute    for   Dispute  Resolution. 

Barkai,  John,  and  Gene  Kassebaum  (1990),  "Pushing  the  Limits  on 
Court-Annexed  Arbitration"  15  Justice  System  Journal.  Experimental 
evaluation  of  the  effects  of  Hawaii's  court  annexed  arbitration  program  on  pace,  cost  and  quality 
of  dispute  resolution. 

Bryant,  David  (1989),  Judicial  Arbitration  in  California.  Rand 
Corporation.    Santa  Monica. 

Burton,  Lloyd,  John  P.  Mclver,  and  Laura  Stinson  (1990),  "Mandatory 
Arbitration  in  Colorado:  An  Initial  Loo)c  at  a  Privatized  ADR 
Program:    15  Justice   System  Journal. 
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Clark,  Stevens  H.,  Laura  F.  Donnelly,  and  Sara  A.  Grove  (1990), 
"North  Carolina's  Experiment  with  Court-Ordered  Arbitration"  15 
Justice   svsten  Journal. 

Hanson,  Roger  A.  and  Susan  Keilitz  (1990),  "Arbitration  and  Case 
Processing  Time:  Lessons  from  Fulton  County"  15  Justice  System 
Journal. 

Hanson,  Roger,  Geoff  Gallas,  and  Susan  Keilitz,  "The  Role  of 
Management  in  Court-Annexed  Arbitration,"  12  State  Court  Journal 
14-19  (Spring  1988)  .  Discusses  strengths  and  weaknesses  of  existing  research  in  area 
of  court-annexed  arbitration  and  relationship  of  strong  management  to  success  of  program. 

Hensler,  Deborah  R.  (1986),  "Vfhat  We  Know  and  Don't  Know  About 
Court-Administered  Arbitration"    69  Judicature   270. 

Kritzer,  Herbert  M. ,  and  Jill  K.  Anderson,  "The  Arbitration 
Alternative:  A  Comparative  Analysis  of  Case  Processing  Time, 
Disposition  Mode,  and  Cost  in  the  American  Arbitration  Association 
and  the  Courts,  "8  Justice  System  Journal  6  (Spring  1983).  Compares 
state  arut  federal  court  records  from  five  federal  judicial  districts  with  AAA  records  from  same 
five  districts. 

Lind,  E.  Allan,  and  John  E.  Shapard,  "Evaluation  of  Court-Annexed 
Arbitration  in  Three  Federal  District  Courts,"  Federal  Judicial 
Center,    FJC-R-83-4    (revised   edition   1983). 

MacCoun,  Robert  (1990),  "Unintended  Consequences  of  Court 
Arbitration;  A  Cautionary  Tale  from  New  Jersey"  15  Justice  System 
Journal.      Evaluates  New  Jersey's  automobile  arbitration  program. 

MacCoun,  R.J.,  et  al..  Alternative  Adjudication:  An  Evaluation  of 
the  New  Jersey  Automobile  Arbitration  Program.  Rand  Institute  for 
Civil  Justice,  R-3676-ICJ  (1988).  Reports  results  of  evaluation  of  arbitration 
program  in  operation  in  New  Jersey  for  the  resolution  of  automobile  claims. 

XIX.  Divorce  Mediation 

Clark,  Lincoln,  and  Jane  Orbeton,  "Mandatory  Mediation  of  Divorce: 
Maine's  Experience,"  Maine  Lawyer's  Review  25  (September  1985)  .  See 
also,  69  Judicature  310-312  (February-March  1986)  Reports  successes  and 
failures  of  Maine's  mediation  program  for  domestic  relations  cases. 

Emery,  Robert  E.,  and  Melissa  M.  Wyer,  "Divorce  Mediation,"  42 
American   Psychologist   472-480    (May   1987). 

Mediation  Ouarterlv.  Journal  of  the  Academy  of  Family  Mediators. 
Contains  articles  dealing  with  all  aspects  of  mediation  in  the  context  of  family  disputes. 
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Myers,  Susan,  Geoff  Gallas,  Roger  Hanson  and  Susan  Keilitz,   "Court- 
sponsored  Mediation  of  Divorce,    Custody,   Visitation,    and  Support: 
Resolving  Policy  Issues," 
13    tft'^t?  CoxiTt  Journal   24-31    (Winter   1989). 

Myers,  Susan,  Geoff  Gallas,  Roger  Hanson,  and  Susan  Keilitz, 
"Divorce  Mediation  in  the  States:  Institutionalization,  Use,  and 
Assessment,"    12   state   Court  Journal   17-25    (Fall    1988). 

Pearson,  Jessica,  and  Nancy  Thoennes,  "Divorce  Mediation:  An 
Overview  of  Research  Results,"  19  Columbia  Journal  of  Law  and 
Social  Problems  451-484  (1985) .  See  also:  Pearson  and  Thoennes, 
"Will  This  Divorced  Woman  Receive  Child  Support?"  24  The  Judges' 
Journal  40-46  (Winter  1986)  and  "Divorce  Mediation:  Strengths  and 
Weaknesses  Over  Time,"  Center  for  Policy  Research  and  the  Divorce 
Mediation  Research  Project  (1982).  Reports  findings  from  the  Denver  Custody 
Mediation  Project  and  the  Divorce  Mediation  Research  Project. 
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IV.      videotapes 

Community  Justice  Mediation,  Videotape,  National  Institute  for 
Dispute  Resolution  (1988).  Presents  mediation  between  homeowner  and  contractor 
over  construction  repair.  Justice  Center  of  Atlanta,  Inc. 

Court-Ordered  Arbitration  -  Minneapolis,  Videotape,  National 
Institute  for  Dispute  Resolution  (1988).  Simulates  court-annexed  arbitration 
in  case  involving  automobile  accident  tort  claim.  Hennepin  County,  Minnesota. 

Court-Ordered  Arbitration  -  Pittsburgh,  Videotape,  National 
Institute  for  Dispute  Resolution  (1988).  Presents  court-annexed  arbitration 
in  case  involving  attempted  eviction  of  tenant  for  nonpayment  of  rent  by  owner  of  shopping 
malL   Allegheny  County,  Pennsylvania. 

Dispute  Resolution  Education  and  Trainino;  A  Video  Reference  Guide. 
National  Institute  for  Dispute  Resolution,  1901  L  Street,  N.W.  , 
Suite    600,    Washington,    D.C.    20036,    202-466-4764. 

Summary  Jury  Trial,  Videotape,  National  Institute  for  Dispute 
Resolution  (1988)  .  Re-enacts  summary  jury  trial  in  groundwater  contamination  damage 
action  filed  by  29  plaintiffs  against  a  major  corporation.  United  States  District  Court  for  the 
Western  District  of  Michigan,  Judge  Richard  A.  Enslen. 

Video  Loan  Collection  of  the  National  Center  for  State  Courts 
Library :  Miscellaneous  Materials .  The  NCSC  video  collection  contains  several 
videotapes  on  the  subject  of  ADR.  Contact  Pegg/  Rogers,  NCSC  Library,  for  further 
information  and  annotated  list  of  videotapes  in  the  collection,  804'253-2000. 
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